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13 December 1999

STAFF JUDGE ADVOCATE RECOMMENDATION UNDER RCM 1106, MCM 
IN THE SPECIAL COURT-MARTIAL CASE OF U. S. v. SMITHY

1.  As required by RCM 1106 of reference (a), I have completed my review of the record of trial in the above matter.  The purpose of my recommendation is to assist you in your decision as to what action to take on the sentence in the exercise of your command prerogative.  To that end, I provide the following information:


a.  SN (E-3) Ivan M. SMITHY, 000 00 0000, was charged with a violation of Article 85, UCMJ, under a single specification alleging unauthorized absence from 5 May 1999 to 8 September 1999 from his unit, USCGC NORTHLAND (WMEC 904), with the intent to remain away therefrom permanently in desertion.  SN SMITHY pleaded not guilty to the Specification and Charge but guilty to a lesser included offense of unauthorized absence from 5 May 1999 to 8 September 1999.  In accordance with this pleas, the military judge found SN SMITHY guilty of a violation of Article 86, UCMJ, by exception and substitutions, of being on authorized absence from his unit, USCGC NORTHLAND (WMEC 904), from 5 May 1999 to 8 September 1999.  SN SMITHY was sentenced to a bad conduct discharge, restriction to the limits of Group Portsmouth for two months, extra duties for two months, and a forfeiture of $300.00 per month for three months.  [The military judge recommended that you suspend the bad conduct discharge.]


b.  Personal data relative to SN SMITHY:  He was born on 27 April 1970 in Decatur, Illinois.  He enlisted in the Coast Guard on 5 May 1998.  His entering test scores were:  GCT 72; ARI 56; MECH 42; CLER 61; and ETST 56.  His average marks until his departure in May 1999 were:  P 3.46; L 3.4; C 4.0.  As an E-3, SN SMITHY's base pay is $1200.00 per month.  The record of trial reveals no prior NJPs or previous convictions by court-martial.  He has received the following awards and decorations:


Meritorious Team Commendation (January 1999)

Sea Service Ribbon (February 1999)


c.  SN SMITHY was in pretrial confinement from 8 September 1999 until the date of his trial on 15 November 1999.


d.  It is my recommendation that you approve the bad conduct discharge as awarded and approve and order executed the forfeiture of $300.00 per month for three months.  Please keep in mind that this is a recommendation and you are not bound by it.  As I have indicated you may approve and order executed the forfeiture portion of the sentence.  Procedural rules require further review before a bad conduct discharge may be ordered executed.  Further, with regard to the forfeiture, SN SMITHY may never suffer any pecuniary loss as he is in a leave without pay status and the bad conduct discharge may be executed without his return to a pay status.

2.  As provided by RCM 1106 of reference (a), the record of trial was not examined for legal errors and no allegations of legal errors were raised and submitted by the defense counsel under RCM 1105 of reference (a).

3.  As the Convening Authority you, under RCM 1107 of reference (a), shall take action on the sentence in this matter.  The action to be taken is within your sole discretion.  Determining what action to take on the findings and sentence of a court-martial is a matter of command prerogative.  You are not required to review this case for legal errors or factual sufficiency.  You should approve the sentence that is warranted by the circumstances of the offense and appropriate for SN SMITHY.  Before taking your action you must consider; the results of trial, my recommendations, any matter that defense counsel submits under RCM 1105 of reference (a).  You may consider; the record of trial; the personnel records of the accused; other matters you consider appropriate.  If you consider matters adverse to the accused from outside the record, however, the accused must be given an opportunity to rebut.

4.  You are not required to take any action on the findings of the court-martial.  Such action is discretionary with you.  The full spectrum of the actions you may take with regard to findings are enumerated in RCM 1107(c) of reference (a), which is incorporated by reference herein and included herewith.

5.  As required by law, a copy of this recommendation will be served on Defense Counsel on 14 December 1999.  Counsel has ten (10) days from date of receipt to submit comments.

6.  I have attached a return sheet with the potential actions that you may take in this case.  Space is provided for other actions you may desire to take.  If you would indicate your action I will have the appropriate documents prepared.







//s//







W. P. BLACK






Commander, U. S. Coast Guard






Staff Judge Advocate
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