
CHAPTER VI. REFERRAL, SERVICE, AMENDMENT, AND WITHDRAWAL OF
CHARGES

Rule 601. Referral

(a) In general. Referral is the order of a convening
authority that charges against an accused will be
tried by a specified court-martial.

Discussion

Referral of charges requires three elements: a convening
authority who is authorized to convene the court-martial and is
not disqualified (see R.C.M. 601(b) and (c)); preferred charges
which have been received by the convening authority for disposi-
tion (see R.C.M. 307 as to preferral of charges and Chapter IV as
to disposition); and a court-martial convened by that convening
authority or a predecessor (see R.C.M. 504).

If trial would be warranted but would be detrimental to the
prosecution of a war or inimical to national security, see R.C.M.
401(d) and 407(b).

(b) Who may refer. Any convening authority may
refer charges to a court-martial convened by that
c o n v e n i n g  a u t h o r i t y  o r  a  p r e d e c e s s o r ,  u n l e s s  t h e
power to do so has been withheld by superior com-
petent authority.

Discussion

See R.C.M. 306(a), 403, 404, 407, and 504.
The convening authority may be of any command, including

a command different from that of the accused, but as a practical
matter the accused must be subject to the orders of the convening
authority or otherwise under the convening authority’s control to
assure the appearance of the accused at trial. The convening
authority’s power over the accused may be based upon agree-
ments between the commanders concerned.

( c )  D i s q u a l i f i c a t i o n .  A n  a c c u s e r  m a y  n o t  r e f e r
charges to a general or special court-martial.

Discussion

C o n v e n i n g  a u t h o r i t i e s  a r e  n o t  d i s q u a l i f i e d  f r o m  r e f e r r i n g
charges by prior participation in the same case except when they
have acted as accuser. For a definition of “accuser,” see Article
1(9). A convening authority who is disqualified may forward the
charges and allied papers for disposition by competent authority

superior in rank or command. See R.C.M. 401(c) concerning
actions which the superior may take.

See R.C.M. 1302 for rules relating to convening summary
courts-martial.

(d) When charges may be referred.

(1) Basis for referral. If the convening authority
finds or is advised by a judge advocate that there are
reasonable grounds to believe that an offense triable
by a court-martial has been committed and that the
accused committed it, and that the specification al-
leges an offense, the convening authority may refer
it. The finding may be based on hearsay in whole or
in part. The convening authority or judge advocate
may consider information from any source and shall
not be limited to the information reviewed by any
previous authority, but a case may not be referred to
a general court-martial except in compliance with
subsection (d)(2) of this rule. The convening author-
ity or judge advocate shall not be required before
charges are referred to resolve legal issues, including
objections to evidence, which may arise at trial.

Discussion

For a discussion of selection among alternative dispositions,
see R.C.M. 306. The convening authority is not obliged to refer
all charges which the evidence might support. The convening
authority should consider the options and considerations under
R.C.M. 306 in exercising the discretion to refer.

(2) General courts-martial. The convening author-
ity may not refer a specification under a charge to a
general court-martial unless—

( A )  T h e r e  h a s  b e e n  s u b s t a n t i a l  c o m p l i a n c e
w i t h  t h e  p r e t r i a l  i n v e s t i g a t i o n  r e q u i r e m e n t s  o f
R.C.M. 405; and

(B) The convening authority has received the
advice of the staff judge advocate required under
R.C.M. 406. These requirements may be waived by
the accused.

Discussion

See R.C.M. 201(f)(2)(C) concerning limitations on referral
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of capital offenses to special courts-martial. See R.C.M. 103(3)
for the definition of a capital offense.

See R.C.M. 1301(c) concerning limitations on the referral of
certain cases to summary courts-martial.

(e) How charges shall be referred.

(1) Order, instructions. Referral shall be by the
personal order of the convening authority. The con-
vening authority may include proper instructions in
the order.

Discussion

Referral is ordinarily evidenced by an indorsement on the
charge sheet. Although the indorsement should be completed on
all copies of the charge sheet, only the original must be signed.
The signature may be that of a person acting by the order or
direction of the convening authority. In such a case the signature
element must reflect the signer’s authority.

If, for any reason, charges are referred to a court-martial
different from that to which they were originally referred, the new
referral is ordinarily made by a new indorsement attached to the
original charge sheet. The previous indorsement should be lined
out and initialed by the person signing the new referral. The
original indorsement should not be obliterated. See also R.C.M.
604.

If the only officer present in a command refers the charges
to a summary court-martial and serves as the summary court-
martial under R.C.M. 1302, the indorsement should be completed
with the additional comments, “only officer present in the com-
mand.”

T h e  c o n v e n i n g  a u t h o r i t y  m a y  i n s t r u c t  t h a t  t h e  c h a r g e s
against the accused be tried with certain other charges against the
accused. See subsection (2) below.

The convening authority may instruct that charges against
one accused be referred for joint or common trial with another
accused. See subsection (3) below.

Capital offenses may be referred as noncapital if the death
penalty is not mandatory. When a convening authority has discre-
tion to refer a capital case as noncapital, the convening authority
should be guided by the criteria for adjudging capital punishment
found at R.C.M. 1004.

The convening authority should acknowledge by an instruc-
tion that a bad-conduct discharge, confinement for more than six
months, or forfeiture of pay for more than six months, may not be
adjudged when the prerequisites under Article 19 will not be met.
See R.C.M. 201(f)(2)(B)(ii). For example, this instruction may be
given when a court reporter is not detailed.

Any special instructions must be stated in the referral in-
dorsement.

When the charges have been referred to a court-martial, the
indorsed charge sheet and allied papers should be promptly trans-
mitted to the trial counsel.

(2) Joinder of offenses. In the discretion of the

convening authority, two or more offenses charged
against an accused may be referred to the same
court-martial for trial, whether serious or minor of-
f e n s e s  o r  b o t h ,  r e g a r d l e s s  w h e t h e r  r e l a t e d .  A d d i -
tional charges may be joined with other charges for
a single trial at any time before arraignment if all
n e c e s s a r y  p r o c e d u r a l  r e q u i r e m e n t s  c o n c e r n i n g  t h e
additional charges have been complied with. After
arraignment of the accused upon charges, no addi-
tional charges may be referred to the same trial
without consent of the accused.

Discussion

Ordinarily all known charges should be referred to a single
court-martial.

(3) Joinder of accused. Allegations against two or
more accused may be referred for joint trial if the
accused are alleged to have participated in the same
act or transaction or in the same series of acts or
t r a n s a c t i o n s  c o n s t i t u t i n g  a n  o f f e n s e  o r  o f f e n s e s .
Such accused may be charged in one or more speci-
fications together or separately, and every accused
need not be charged in each specification. Related
allegations against two or more accused which may
be proved by substantially the same evidence may
be referred to a common trial.

Discussion

A joint offense is one committed by two or more persons
acting together with a common intent. Joint offenses may be
referred for joint trial, along with all related offenses against each
of the accused. A common trial may be used when the evidence
of several offenses committed by several accused separately is
essentially the same, even though the offenses were not jointly
committed. See R.C.M. 307(c)(5) Discussion. Convening authori-
ties should consider that joint and common trials may be compli-
cated by procedural and evidentiary rules.

(f) Superior convening authorities. Except as other-
wise provided in these rules, a superior competent
a u t h o r i t y  m a y  c a u s e  c h a r g e s ,  w h e t h e r  o r  n o t  r e -
ferred, to be transmitted to the authority for further
consideration, including, if appropriate, referral.
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