GUILTY PLEA SENTENCING BY MILITARY JUDGE
Meaning and Effect of Plea(s)
MJ:

Your guilty plea(s) will not be accepted unless you understand (its) 

(their) meaning and  effect.  This will be a somewhat lengthy 

inquiry, so you and your counsel may remain seated throughout.  
Please keep a copy of the Charge Sheet(s) in front of you so you 
can refer to it (them) readily.  If at any time you have questions, you 
may consult with your counsel or ask questions of me directly.  I will 
give you all the time you need to talk to your counsel.  Do you have 
any questions now?.
ACC:

____________.

MJ:

At this point in the trial you stand before this court completely 
innocent of (all) (the) Charge(s) against you.  You have an absolute 
right to plead Not Guilty and place the burden on the prosecution to 
prove your guilt beyond a reasonable doubt.  There is no burden 
whatsoever on you to prove your innocence.  When you plead 
guilty to an offense, the prosecution is no longer required to prove 
your guilt beyond a reasonable doubt, and you may be found guilty 
based solely upon your plea.  Do you understand this?

ACC:

____________.

MJ:

A plea of guilty is equivalent to a conviction and is the strongest 
form of proof known to the law.  By your guilty plea you admit every 
act or omission and element of the offenses to which you have pled 

guilty.  In addition, you must be convinced that you are, in fact, 
guilty of the offense(s) to which you are pleading guilty.  If you do 

not believe that you are guilty, then you should not plead guilty for  
any reason.  Do you understand this?
ACC:

____________.

MJ:

When you plead guilty you give up several very important rights 

(regarding the offense(s) to which you have pled guilty).  I want to explain those to you and make sure you understand them.

FIRST, you have the absolute right to remain silent about (this) 

(these) offense(s).  This right against self-incrimination means that 

you cannot be compelled to testify or to provide evidence against 

yourself.  When you plead guilty to any offense I am required by 

law to ask you questions about (it) (them), but you are under no 

obligation whatsoever to answer my questions.  Now, if you choose 

not to answer my questions I cannot accept your pleas of guilty 

and I will enter pleas of not guilty for you.  Do you understand your 

right to remain silent and that by pleading guilty you are giving up 

this right?
ACC:

____________.

MJ:

The SECOND right that you give up is your right to a trial of the 
facts by a court-martial, that is, your right to have this court-martial decide your guilt or innocence based on the evidence presented by the Government plus any evidence you may wish to introduce.  When you plead guilty there is no requirement that the Government put on any evidence to prove your guilt, so the effect of your plea(s) is that you waive your right to a trial of the facts by a court-martial.  Do you understand this right and do you want to give it up?

ACC:

____________.

MJ:
The THIRD right you give up by pleading guilty is the right to be confronted by and to cross-examine any witnesses who would have 

been called upon to testify against you because the Government doesn’t have to call any.  Do you understand this right and do you 
want to give it up?

ACC:

__________.

MJ:

Do you understand that by pleading guilty you no longer have these 

rights regarding the offense(s) to which you have pled guilty?

ACC:

__________.

Maximum Punishment Advice.

[Note: Where the offense to which the accused has pled guilty does not already authorize a BCD or DD, ask the following question. SEE RCM 1003(d)]

MJ:

Trial Counsel, do you expect to present evidence of previous 

convictions that would affect the maximum punishment that could 

be imposed in this case?
TC:

__________.

[When appropriate, the military judge should announce whether any of the offenses are multiplicious for purposes of sentencing or constitute an unreasonable multiplication of charges.  This may not be possible until the facts are clear at the completion of the providence inquiry.]

MJ:

I have determined that (none of the) (the following) offenses are 

multiplicious for sentencing purposes: ____________________.

I have also determined that (none of the) (the following) offenses 

constitute an unreasonable multiplication of charges.  Do both 
counsel agree?

TC:

__________.

DC:

__________.

MJ:

Defense Counsel, what advice have you given the accused as to 

the maximum punishment for the offense(s) to which (s)he has 

pled guilty?
DC:

Your honor, I have advised the accused that the maximum 

punishment for the offense(s) is:


Confinement for ___________________



Forfeiture of ______________________



Reduction to pay grade _____________



Discharge from the Coast Guard with a ____________________; 


and 

A Fine (which, combined with any forfeitures cannot exceed two-thirds of his pay).
MJ:

Trial Counsel, do you agree?

TC:

__________.


[Note: The military judge must, at this point, resolve any differences in the maximum punishment.  If, because of an unresolved issue of multiplicity or unreasonable multiplication of charges or ambiguity in the law, the military judge is uncertain of the maximum punishment, the accused should be advised of alternative possibilities.  The military judge should then secure assurance that the accused desires to continue with the plea of guilty, regardless of which maximum applies.  In the event there is disagreement, add the following advice.]
MJ:

If the maximum punishment is not ________________________, 

but is instead ____________________, would you still plead guilty?

ACC:

__________.

[NOTE: If the accused has entered a guilty plea to a lesser included offense of any offense charged:]  
MJ:
 Does the government intend to go forward on any offense 

greater than (that) (those) to which the accused has pled guilty?

TC:

__________.

MJ:

(If yes)  In this case, by pleading guilty to __________, you are 

admitting to not only the elements of that offense, but also to some 

of the elements of the greater offense of __________.  So, if I 

accept your guilty plea, the prosecution would only have to prove 

the element(s) that you have not admitted during this inquiry.  If the 

prosecution successfully proved (that) (those) additional element(s), then you could be found guilty of the greater offense of 

__________, even though you pled guilty only to the lesser offense 

of __________.  Do you understand that?

ACC:

__________.
MJ:

The maximum punishment for the offense(s) to which you have 

pled guilty is:



Confinement for ____________________________.



Forfeiture of _______________________________.



Reduction to pay grade ___________________________.



Discharge from the Coast Guard with a ____________________; 



and 

A Fine (which, combined with any forfeitures cannot exceed two-thirds of his pay)(which would be in addition to any forfeitures).

 [Note:  If appropriate, add the following. SEE RCM 1003(d)]
MJ:

A ((bad conduct) (dishonorable) discharge) (dismissal) is 

authorized in this case only because ____________________. 

Do you understand the maximum punishment that could be adjudged for the offense(s) to which you have entered (a) plea(s) of 

guilty?

ACC:

__________.

[Note:  In appropriate mixed plea cases, add the following. ]

MJ:

Do you further understand that in the event you are found guilty of 

some or all of the offenses to which you have pleaded not guilty, 

the maximum punishment could be more than this?
ACC:

____________.

MJ:

Do you have any questions concerning the maximum punishment 

that could be imposed by this court-martial?
ACC:

____________.

MJ:

Further, if you are sentenced to any confinement and a punitive 

discharge or confinement for more than 6 months, you will 
automatically forfeit (GCM – all pay and allowances) (SpCM – 2/3 
of your pay) even if your sentence does not include any forfeitures.  

Do you understand this?
ACC:

____________.

MJ:

You will now be placed under oath and I will ask you 

questions about the offense(s) to which you have pled guilty.  

You are not required to answer my questions, but if you do not 
answer I cannot accept your guilty plea(s).  Also, if you do answer but do not respond truthfully, your answers may be used against you in a prosecution for perjury or false statements.  Finally, your answers can be used by the prosecution during the sentencing phase of this trial as evidence in aggravation of the offense(s).  Do you understand and agree to these uses of your responses?

[SEE U.S. v. Holt, 27 M.J. 57 (CMA 1988)]

ACC:

____________.

MJ:

Do you have any questions at this time?
ACC:

____________.

MJ:

Trial Counsel, please administer the oath to the accused.
TC:

Please stand and face me.  Do you (swear) (affirm) that the 
statements you are about to make shall be the truth, the whole 
truth, and nothing but the truth (so help you God)?

ACC:

__________.

TC:

You may be seated.

MJ:

First, I need to verify your identity and status as a member of the 

Coast Guard.  
Do you admit that you are _______________________, the 

Accused in this case?
ACC:

__________.
MJ:

Did you enlist in the United States Coast Guard (Reserve) on 

____________ for a period of ____ years?

ACC:

__________.

MJ:

Are you currently on active duty in the U.S. Coast Guard 

(Reserve)?

ACC:

__________.

MJ:

Have you been continuously on active duty from [date of current 

enlistment] until today?

[A reenlistment by itself does not divest the court-martial of jurisdiction.  SEE Article 3(a), UCMJ.]

ACC:

__________.

MJ:

Are you currently assigned to ___________________________?

ACC:

__________.

MJ:

Was _________________ your unit at the time you committed the 

offenses?

ACC:

__________.

MJ:

Trial Counsel, is there a stipulation of fact in this case?
TC:

__________.
Explanation and Examination of Stipulation of Fact.

MJ:

Please mark it as Prosecution Exhibit __ for identification, hand it 
to me, and ensure that the accused has a copy.
TC:
I’m handing the Military Judge what has been marked as 

Prosecution Exhibit ___ for identification.  The Government 

requests that Prosecution Exhibit ___ be admitted into evidence 

and the words “for identification” be stricken after the Military Judge 

makes appropriate inquiries.

MJ:

At this point we are going to discuss this stipulation of fact to 
ensure that you understand it and that you agree that its contents are true.  Do you have a copy of it in front of you?

ACC:

__________.
MJ:

Is this your signature at the end of the stipulation and does it 

indicate your agreement that the contents are true?

ACC:

__________.

MJ:

Do both counsel agree to this stipulation and that these are your 

signatures?

TC:

__________.

DC:

__________.

MJ:

A stipulation of fact is an agreement between the trial counsel, your 

defense counsel, and you that the contents of the agreement are 
true.  If I admit the stipulation into evidence, everything you agreed 

to in the stipulation become the facts of this case.  That means that 

the prosecution will not have to prove those facts with independent 

evidence.  Do you understand this?

ACC:

__________. 
MJ:

No one can be forced to enter into a stipulation, so you should do 
so only if you truly want to do so.  Did you voluntarily enter into this stipulation?

ACC:

__________.
MJ:

Do you feel it is in your best interest to enter into this stipulation?

ACC:

__________.

MJ:

I will use this stipulation to determine whether you are guilty of the 

offense(s) to which you pled guilty.

In addition, if I accept your guilty plea(s), I will use 

it to determine an appropriate sentence.

MJ:

Do you understand and agree to these uses of the stipulation?

ACC:

__________.

MJ:

Do both counsel agree also?

TC:

__________.

DC:

__________.

MJ:

Did you read this stipulation thoroughly before you signed it and did 

you discuss it with your counsel?

ACC:

__________.

MJ:

As I said, a stipulation of fact ordinarily cannot be contradicted.  If 
something should occur during this trial that contradicts anything contained in the stipulation, I will stop and question you about that matter.  Even if a contradiction arises after I have accepted your guilty plea(s), I will reopen this inquiry.  Therefore, you should tell me now if there is anything in this stipulation that you disagree with or believe is not true.  Do you understand? 

ACC:

__________.
MJ:

I want you to read this stipulation to yourself again right now and 

look up at me when you’re done.  

[Note:  The MJ should read the stipulation and be alert to resolve inconsistencies 

between what is stated in the stipulation and what the accused says during the 

providence inquiry.]

MJ:

Have you finished reading the stipulation?
ACC:

__________.

MJ:

Is there anything about this stipulation that you do not understand 

or do not agree with?

ACC:

__________.
MJ:

Do you agree under oath that everything contained in the 

stipulation is true and correct to the best of your knowledge and belief?

ACC:

__________.

MJ:

Defense Counsel, do you have any objections to Prosecution 

Exhibit ___ for identification?

DC:

__________.

MJ:

Prosecution Exhibit ___, for identification is admitted into evidence  
subject to my acceptance of the guilty plea(s).

Explanation of Elements and Factual Inquiry.

MJ:

I am going to explain to you the elements of the offense(s) to which 
you have pled guilty and question you about those offenses.  By 
“elements” I mean those facts that the prosecution would have to 
prove beyond a reasonable doubt if you were to plead not guilty.  

As I read each element to you, ask yourself two things:  First, is the 
element absolutely true, and Second, do you wish to admit that it 
is true.  After I list the elements for you, be ready to talk about the 
facts with me.
MJ:

Do you have a copy of the charge sheet(s) in front of you?

ACC:

__________.

[Note:  For each specification to which the accused pled guilty, proceed as follows:]

MJ:

Look at (the) Specification (__) of (the) Charge (__), which 

represents a violation of Article ___ of the Uniform Code of Military 

Justice.  The elements of (that offense, ____________) (the lesser 

included offense to which you have pled guilty), are:

[Note:  List the elements and explain appropriate definitions using applicable language from Chapter 3 of the Military Judge’s Benchbook.]

MJ:

Do you understand each of the elements (and definitions) as I have 
read them to you?

ACC:

__________.

MJ:

Do you have any questions about any of them?
ACC:

__________.

MJ:

Do you understand that by your guilty plea you admit that these 

elements (and definitions taken together) accurately describe what happened?

ACC:

__________.

MJ:

Do the elements, in fact, accurately describe what happened?

ACC:

_________.

MJ:
At this time, I want you to tell me why you are guilty of that offense.  In other words, tell me what happened.
ACC:

__________.

[Note:  The MJ must elicit the facts leading to the guilty plea by conducting a direct and personal examination of the accused as to the circumstances of the alleged offense(s).   The MJ must do more than elicit legal conclusions.  The MJ should develop the accused’s description of the offense(s) and establish the existence of each element of the offense(s).  The questions should be aimed at developing the accused’s version of what happened in the accused’s own words.    The MJ must be alert to the existence of any inconsistencies or possible defenses raised by the stipulation of fact and the accused’s testimony and, if any arise, the MJ must discuss them thoroughly with the accused.  The MJ must resolve them or declare the plea to the applicable specification improvident.]

[The MJ may employ different techniques in complying with the requirement to question the accused about (his) (her) actions and intentions in order to determine whether the accused’s actions constitute the offense to which the guilty plea has been entered.  Where an accused does not recall certain events, it is sufficient if the accused admits that (s)he had read reports, heard witnesses, etc., and based on this, is convinced of the facts and the truth of every element.]  

[Prior to concluding the inquiry and accepting the plea(s), the accused must admit every element of the offense to which the plea relates.  Continue the inquiry by having the accused admit each element as charged and discussed during the inquiry, as follows:]

[Note:  If the Statue of Limitations would otherwise bar trial for the offense, the military judge should not accept a plea of guilty to it without an affirmative waiver by the accused.  SEE RCM 907(b)(2)(B).[

[Note:  If the accused is not a principal, the military judge should explain the concept of being an aider or abettor so that the accused understands and admits the government’s theory of his guilt.  SEE DA PAM 27-9, Military Judges’ Benchbook, Para. 7-1.]
[Note:  Repeat this process for each specification to which the accused entered a plea of guilty.  Once all the pleas have been covered, proceed as follows:]

Inquiry as to Defenses.

MJ:

[To Accused]  Do you believe that you have any legal defenses to 

the Charge(s) and Specification(s) to which you have entered pleas of guilty?

ACC:

__________.

MJ:
[To Defense Counsel]   __________, are you aware of any facts not already discussed that may constitute a legal defense to the Charge(s) and Specification(s) to which the accused has entered pleas of guilty?

DC:

__________.

MJ:

Prior to entering your guilty pleas, you, through your defense 

counsel, made (a) motion(s) to _________, which I denied.  Do you understand that by pleading guilty you waive the right to appeal those issues?

[Note:  If the accused has made any motions, mention each motion denied and advise whether it is waived by the pleas.  Unless an RCM 910(a)(2) conditional plea has been entered, guilty pleas waive factual issues raised by motion.  SEE RCM 910(j).]

ACC:

__________.

MJ:

Counsel, is there a pretrial agreement in this case?

DC:

__________.
[Note:
If no pretrial agreement exists, continue.  If there is a pretrial agreement, skip the next three questions]

MJ:

Counsel, even though there is no formal pretrial agreement, are 

there any unwritten agreements of understandings in this case?

TC:

__________.

DC:

__________.

MJ:
[To Accused] Are you pleading guilty because of any discussions you or your defense counsel may have had with the trial counsel, convening authority, or other government representative?
ACC:

__________. 
MJ:
Are you pleading guilty today because anyone has promised you anything or agreed to do something in return for your guilty plea?
ACC:

__________.

 [Note:  If there is a pretrial agreement, the military judge must (1) ensure that the entire agreement is presented, provided that in a trial by military judge alone, the military judge ordinarily will not examine the sentence limitation until after sentence is announced; (2) ensure the agreement complies with RCM 705; and (3) inquire to ensure that the accused understands the agreement and that the parties agree to it.  SEE RCM 910(f).  If the agreement contains any ambiguous terms, the military judge should obtain clarification from the parties.  The agreement should be marked as an Appellate Exhibit.  If the agreement contains a sentence limitation and trial is before military judge alone, the sentence limitation should be marked as a separate Appellate Exhibit.]
[Note:  The following suggested form for an inquiry into a pretrial agreement is based on and follows the order for a PTA prepared using the Coast Guard’s PTA drafting tool.  This suggested form should be used with caution and tailored to the particular circumstances existing at trial.  A copy of the agreement should be placed in front of the accused during the inquiry.]

Part I of the PTA.

MJ:
Appellate Exhibit ______ appears to be (the pleas provision of) a pretrial agreement between you and the convening authority.  Do you have a copy of the agreement in front of you?

ACC:

__________.

MJ:
Is that your signature on the agreement?

ACC:

__________.

MJ:
Were you represented by ___________________ at the time you entered into this pretrial agreement?

ACC:

__________.

MJ:
Before signing this agreement, did you read it over completely (including the sentence limiting portion which I have not yet seen)?
ACC:

____________.

MJ:

Did you fully understand each and every provision of the entire 

agreement before you signed it?
ACC:

____________.
MJ:

I don’t know, and I don’t want to know the sentence limitation that 

you have agreed to, but I do want you to read that part of the agreement over to yourself once again right now. 

 [Pause for accused to read it over.]  

Now, without telling me what the sentence limitation is, do you understand the maximum punishment the convening authority may approve?

ACC:

__________.
MJ:

If this court adjudges a sentence less than that contained in the 

agreement, you can receive no more than the sentence the court adjudges.  On the other hand, if this court adjudges a sentence greater than that contained in the agreement, then you can receive no more than the sentence provided for in the agreement.  In other words, the agreement sets a ceiling on punishment while leaving this court free to impose a lesser sentence.  Do you understand that?

ACC:

__________.

[Note:  Here is only one example of an explanation of the general effect of a pretrial agreement.  Tailor the inquiry to the specific agreement before the court.]

MJ:

Now, we are going to go over the terms of the agreement to ensure 

that your understanding of those terms is the same as mine.  Basically, this agreement means that if you plead guilty to the Charge(s) and Specification(s) described in the agreement, the convening authority will limit the maximum sentence you can receive to that specified in the agreement.  (And, the convening authority will (withdraw Ch/Sp _____) (other).)  Is that your understanding?
ACC:

____________.

MJ:
This agreement begins with your statement that in exchange for good consideration and after consultation with _______________, your Defense Counsel, you offer to enter certain pleas to the charge(s) referred to this court-martial.  You have already entered pleas in accordance with the agreement and thus far are in compliance with it.  
MJ:

Paragraph 1 of this agreement says that you are satisfied with 

____________________, your defense counsel, and the representation (s)he has provided to you concerning the charges pending against you today.  Do you agree with that paragraph?

ACC:

__________.

MJ:
Paragraph 2 says that you entered into this agreement freely and voluntarily.  Did anyone force or pressure you to enter into this pretrial agreement?
ACC:

____________.

MJ:

Paragraph 3 says your counsel has advised you of the meaning 

and effect of your pleas of guilty and that you understand the meaning and consequences of (this)(these) plea(s), including the possibility of an administrative discharge even if you do not receive a punitive discharge as part of the sentence, or if a punitive discharge is suspended or disapproved.  Do you fully understand this paragraph?  

ACC:

__________.

MJ:

Do you have any questions about it?
ACC:

__________.

MJ:
Paragraph 4 describes three possible consequences of an administrative discharge:  

First, that an administrative discharge may result in a characterization of your service as other than honorable;

Second, that it may deprive you of virtually all veterans benefits based upon your current period of active service; and 

Third, that you may expect to encounter substantial prejudice in civilian life.  

Has your defense counsel discussed these potential impacts with you?

ACC:

__________.

MJ:

Do you have any questions about it these potential impacts of an 

administrative discharge on you?

ACC:

__________.
MJ:

Paragraph 5 says that as a matter of policy, Article 58a of the 

Uniform Code of Military Justice does not apply to members of the Coast Guard.  That means that if you are found guilty of the offense(s) to which you have pled guilty you will not be administratively reduced in rank based on a conviction at this court-martial.  You may, however, be reduced in grade if that punishment is included in the sentence imposed by the court-martial.  Do you understand the difference between administrative reduction under Article 58a and reduction in grade as part of the possible sentence of this court-martial?

ACC:

__________.
MJ:
Paragraph 6 discusses automatic forfeitures of pay (and allowances).  This provision advises you that if your sentence includes a punitive discharge, which means a bad conduct (or dishonorable) discharge, and any confinement, or confinement in excess of six months, regardless of whether a punitive discharge is also adjudged, then Article 58b requires the imposition of forfeitures during the period of confinement.  These automatic forfeitures will take effect 14 days after the sentence is adjudged or when the convening authority acts on your case, whichever is earlier.  Do you fully understand what impact automatic forfeitures could have on you (and your family)? 

ACC:

__________.

MJ:
You may, if you choose, submit a request in writing to the convening authority asking that (s)he defer the imposition of automatic forfeitures under Article 58b until (s)he takes action on your case.  The convening authority has the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:

__________.

MJ:
Also, if you are held in confinement beyond the expiration of your obligated service, then you will no longer receive pay (and allowances).  This pay stoppage will occur regardless of any deferment, waiver, or any other agreement you may have with the convening authority concerning receipt of pay (and allowances).  In other words, no one can agree to continue your pay for any purpose once it is stopped because you reached the end of your enlistment.  Do you have any questions about this?

ACC:

__________.

MJ:
Paragraph 7 says that under some circumstances, you may be placed on Involuntary Appellate Leave.  That means unpaid leave pending appellate review of your case.  You would not be working for the Coast Guard and not be paid by the Coast Guard, but you would not have been discharged either.  Has your counsel discussed appellate leave with you and do you understand how that could affect you?

ACC:

__________.

MJ:
Paragraph 8 says that this pretrial agreement contains all of the conditions and understandings you have with the Government. Is it true that there are no other agreements between you and the Government, written or otherwise, concerning any matter connected to this court-martial?

ACC:
__________.

MJ:

Is that your understanding as well, Defense Counsel?

DC:

__________.

MJ:
Paragraph 9 advises you that the sentence limiting portion of the agreement usually sets limits in four or more categories of punishment.  These are:


First, punitive discharge;


Second, punishments involving confinement or restraint;


Third, punishments involving forfeitures or a fine, or both;


Fourth, reduction in rate or pay grade;


And possibly other types of punishment.


Do you understand these categories?

ACC:

__________.

MJ:
Paragraph 10 expresses your understanding that you may withdraw your guilty plea(s) at any time before I accept them.  Also, after I accept your guilty plea(s) but before sentence is announced, you may request to withdraw your guilty plea(s), and I would have the sole discretion to either grant or deny that request.  Do you have any questions about this?

ACC:

__________.

MJ:
There are several conditions that could result in cancellation of your agreement, and these are included in paragraph 11.  If any one of these conditions takes place, the agreement will be null and void and will not be binding on you or the convening authority.  We’ll discuss them now.


First, if you fail to plead guilty to the Charge(s) and Specification(s) listed in the agreement, the agreement would be null and void.  Now, you have already entered guilty pleas as required by the agreement, so you have already fulfilled this portion of the agreement.


Second, if I refuse to accept your plea of guilty to any Charge or Specification, the agreement will be null and void.


Third, if, after initially pleading guilty, you change your pleas to not guilty and I let you do that, then this agreement would be nullified.


Fourth, if at any time during this trial I reject your guilty plea(s) based on information disclosed during the trial and enter (a) plea(s) of not guilty on your behalf, the pretrial agreement would be null and void. 


Also, if I declare a mistrial, or if after the trial is over it is found that a new trial must be held, and you fail to plead again according to the agreement, the agreement would be nullified.


Do you understand each of these conditions?

ACC:

__________.

MJ:
Paragraph 12 says that if your pleas are changed to not guilty for any reason and you are tried on (this) (any of these) offense(s) again, neither the fact that you offered to plead guilty nor the fact that you entered into this pretrial agreement could be used against you.  Do you understand this?

ACC:

__________.

MJ:
Paragraph 13 is the first of several paragraphs which discuss how misconduct on your part between the time you signed this PTA and the completion of any sentence you may receive will affect your agreement.  They also address the procedures the convening authority must use to determine whether you, in fact, committed any alleged additional misconduct.  One of the most important things in this paragraph is that it defines the term “misconduct”.


In this paragraph, you agree that “misconduct” means any act or failure to act on your part that either violates the Uniform Code of Military Justice OR prevents or precludes you from complying with the terms of this agreement.  Do you fully understand this definition of misconduct?

ACC:

__________.

MJ:
The next part of this paragraph states that the convening authority may act on this agreement if you commit misconduct at any time between when you signed the agreement until you have served the entire sentence approved by the convening authority, including any period of probation or any period during which some part of the sentence is suspended.  Do you have any questions about the period of time during which any misconduct on your part would permit the convening authority to act on this agreement?

ACC:

__________.

MJ:
This paragraph also says that the action the convening authority may take depends on when he acts on the misconduct, not on when the misconduct occurred.  Do you understand this?

ACC:

__________.

MJ:
Finally, this paragraph breaks that period of time we talked about into three discreet periods of time, and what the convening authority may do with respect to the agreement is different for each period.  The three periods are:


First, the period from when you and the convening authority sign the agreement until I accept your pleas;


Second, the time from acceptance of your pleas until the convening authority takes action on your case under RCM 1107; and


Third, the time from when the convening authority acts on your case until you finish serving your entire sentence, including any period of suspension or probation, as finally approved and executed.  


Do you understand these three discreet periods of time?

ACC:

__________.

MJ:
Each of the next three paragraphs describe what the convening authority may do in one of those discreet periods.
Paragraph 14 says that if the convening authority chooses to act on  misconduct on your part between when you signed the agreement and when I accept your guilty pleas, he may unilaterally withdraw from the agreement.  If he chooses to withdraw from the pretrial agreement, the agreement would be null and void and would not be binding on you or the convening authority.  Do you understand this?

ACC:

__________.

MJ:
Paragraph 15 says that if the convening authority acts on the agreement after I have accepted your guilty pleas but before (s)he takes (her) (his) RCM 1107 action, the convening authority may set aside the sentence limitation portion of the agreement.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  Do you understand this?

ACC:

__________.

MJ:
Do you understand the impact that setting aside the sentence limitations you agreed to could have on you, and have you discussed them with your counsel?

ACC:

__________.

MJ:
Paragraph 16 says that if the convening authority acts on your agreement after (s)he has taken (her) (his) RCM 1107 action and before you have served your entire sentence, including the period of any probation or suspension, the convening authority could vacate any period of suspension contained in the agreement or otherwise approved by the convening authority.  Prior to doing so, however, the convening authority is required to conduct a hearing similar to the one required by Article 72 of the UCMJ and based on the level of adjudged punishment.  

If the convening authority vacates a suspension of a portion of a sentence to confinement, then you would, on the basis of that vacation, have to serve the confinement that was originally suspended.  Do you understand the impact this could have on your sentence?

ACC:

__________.

MJ:
Do you have any questions about any of the terms of the agreement we have discussed thus far?

ACC:

__________.
[Note:  The following sections address possible “specially negotiated provisions” which may be included in the pretrial agreement.  This section of the inquiry must be tailored to address those provisions which are in fact included in the agreement.]

MJ:
Next we’re going to discuss some specially negotiated provisions in your agreement.  


[Elect trial by Military Judge Alone]

MJ:
The next paragraph is essentially your agreement to request trial by military judge alone and to waive your right to a trial by members, including, if you were to request, enlisted members.  We discussed your choices for the form of the court earlier, when you elected trial by military judge alone.  You have already complied with this provision of your agreement.


[Waiver of Article 32 Investigation (GCM only)]

MJ:
In the next paragraph you agree to waive a Pretrial Investigation under Article 32 of the UCMJ.  Have you discussed what an Article 32 Investigation is with your counsel?

ACC:
__________.

MJ:

Do you understand that no charge against you may be tried at a 

general court-martial without first having an Article 32 Investigation concerning that charge unless you agree otherwise?

ACC:
__________.

MJ:

Do you understand that the primary purpose of the Article 32 

Investigation is to have a fair and impartial hearing officer inquire into the truth of the matters set forth in the charge(s) and to obtain information on which to recommend what disposition should be made of the case?

ACC:
__________.

MJ:
Do you also understand that you have the right to be present and to be represented by counsel at the Article 32 investigation?

ACC:
__________.

MJ:
Do you understand that you could call witnesses, cross-examine Government witnesses, and present documents for the investigating officer to consider in arriving at his or her recommendations?

ACC:
__________.

MJ:
Do you understand that you could have provided sworn or unsworn testimony at the Article 32 investigation?

ACC:
__________.

MJ:
Do you also understand that one possible strategy for you and your counsel at the Article 32 investigation could have been to attempt to have the Article 32 Officer recommend a disposition of the charge(s) other than trial by general court-martial?

ACC:
__________.

MJ:
Did you know about all these rights at the time you elected to give up the right to have an Article 32 investigation?

ACC:
__________.

MJ:
Do you freely and willingly agree to proceed to trial by general court-martial without an Article 32 investigation occurring in your case?

ACC:
__________.

MJ:
Defense counsel, if (any of) the accused’s pleas of guilty are determined to be improvident, will the accused be afforded an Article 32 investigation or is it permanently waived?

DC:
__________.

MJ:
Trial counsel, what is the government’s position?

TC:
__________.

MJ:
So do you understand what you’re giving up by this provision?

ACC:

__________.



[Withdraw language to which the accused pled Not Guilty.]

MJ:
The next paragraph says that upon acceptance of your guilty pleas the convening authority will withdraw the language and/or specifications to which you pled not guilty and that (language) (specification) will be dismissed (with) (without) prejudice.  

Do you understand what dismissal (with) (without) prejudice means?

ACC:

__________.
MJ:

If the language and/or specifications are dismissed without 
prejudice and your plea(s) of guilty become unacceptable at any time prior to the announcement of a sentence in this case, your agreement would be voided and the government could proceed on (all of) the charge(s) and specification(s).  Do you understand this?


[Government going forward on not guilty plea]

MJ:
The next provision says the government may attempt to prove the charge(s) to which you have pled not guilty.  Do you have any questions about this provision?

ACC:

__________.

[Waive Administrative Discharge Board]
MJ:
The next paragraph is an agreement by you to waive an administrative discharge board.  In some cases, a hearing before an administrative discharge board is required before a person can be administratively discharged.  Have you discussed with your counsel the possibility that you could be recommended for administrative discharge, even if no punitive discharge is included in the sentence that may be imposed if you are found guilty of (this) (any of the) offense(s) to which you have entered pleas of guilty?

ACC:

__________.

MJ:
Do you understand what rights you would normally have before you could be administratively discharged?

ACC:

__________.

MJ:
So do you understand what you’re giving up by this provision waiving an administrative discharge board?

ACC:

__________.



[Restitution – has means to make it prior to trial]

MJ:
The next paragraph indicates that you have the means to make restitution prior to trial, and includes an agreement to deliver a [cashier’s check/money order] in the amount of _____ to the trial counsel __ day(s) prior to the trial.  Have you in fact delivered payment in the amount of ______ to the trial counsel?

ACC:

__________.



[Restitution prior to a certain date]

MJ:
The next paragraph says that you agree to make restitution in the amount of _____ to _______________________ by [specified date].  It also says that if you fail to deliver payment to __________ by [specified date] the convening authority may use that failure as a basis for taking action with respect to this agreement.  

Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three discreet periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:

__________.

MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver payment to [specified person] on [specified date], that would be a misconduct on your part, as that term is defined in this agreement, and that misconduct permits the convening authority to withdraw from the agreement or vacate any suspended portions of the sentence, depending on when he acts on the misconduct under this agreement.  Do you understand the potential impact on you if you fail to deliver payment as required by this paragraph?

ACC:

__________.



[Restitution in installments]

MJ:
The next paragraph says you agree to make restitution in the amount of _____ in __ monthly installments of _____, and it includes the details concerning when to make the installment payment each month.  It also permits the convening authority to act under the agreement if you fail to comply with the payment schedule.

There are some possible punishments which may be imposed as a result of this court-martial that could reduce (eliminate) your ability to make regular installment payments as required by this agreement using your monthly pay.  Did you and your counsel discuss these possibilities before you agreed to this term in your pre-trial agreement?

ACC:

__________.

Now, we talked earlier about paragraphs 13-16 and what constituted misconduct, the three discreet periods of time during which the convening authority could act, and the actions the convening authority may take depending upon which of those periods you were in when he decided to act on the agreement.  Do you recall that discussion?

ACC:

__________.

MJ:
In this clause you can see an application of those paragraphs.  It says that if you fail to deliver the required payments to [specified person] on [dates] as required by this paragraph, that would be misconduct on your part, as that term is defined in this agreement, and that misconduct would permit the convening authority to withdraw from the agreement, set aside the sentence limitation portion of this agreement, or vacate any suspended portions of the sentence, depending, as we discussed earlier, on when he acts on the agreement.  Do you understand the impact on you if you fail to deliver payments as required by this paragraph?

ACC:

__________.

[Testify with Grant of Immunity in Another Case]

MJ:
The next paragraph requires that you testify truthfully if called as witness in the case of United States v. ________________.  You are also required to fully and truthfully cooperate in the court-martial process in that case, including talking to law enforcement officers, and trial and defense counsel, among others.  You are only required to do so if you are granted testimonial immunity.  
Counsel, what exactly does this provision require the accused to do in the future?

TC:
__________.

DC:
__________.

MJ:
Do you understand what you must do under this provision to remain in compliance with this term of your agreement?

ACC:
__________.
MJ:
Counsel, if the accused fails to comply with this provision, can the government prosecute the accused for the specification(s) that the agreement says will be withdrawn? [Note:  Make sure that the reply is consistent with the terms of the misconduct provision]
TC:
__________.

DC:
__________.

MJ:
If you are called as a witness in that case and either refuse to testify or testify untruthfully,the convening authority will no longer be bound by the sentence limitations contained in Appellate Exhibit ___.  Do you understand that?

ACC:
__________.


[Testify Without a Grant of Immunity in another Case]

MJ:
The next paragraph requires that you testify truthfully if called as witness in the case of United States v. ________________.  You are also required to fully and truthfully cooperate in the court-martial process in that case, including talking to law enforcement officers, and trial and defense counsel, among others.  
Counsel, what exactly does this provision require the accused to do in the future?

TC:
__________.

DC:
__________.

MJ:
Do you understand what you must do under this provision to remain in compliance with the terms of your agreement?

ACC:
__________.
MJ:
Counsel, if the accused fails to comply with this specification, can the government prosecute the accused for the specification(s) that the agreements says will be withdrawn?
TC:
__________.

DC:
__________.

MJ:
If you are called as a witness in that case and either refuse to testify or testify untruthfully, the convening authority will no longer be bound by the sentence limitations contained in Appellate Exhibit ___.  Do you understand that?

ACC:
__________.


[Stipulation of Fact]

MJ:
The next paragraph includes your agreement to enter into a stipulation of fact with the government.  You also agreed not to object to its admission during the providence inquiry or during pre-sentencing procedures.  Do you understand that by agreeing to this stipulation, you admit that all of the facts you stipulated to are the truth?

ACC:
__________.

[Call certain witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses that you might have called in the sentencing proceeding but for this provision?

ACC:
__________.

MJ:
[If yes]  Are you doing something else to make up for their absence?

ACC:
__________.

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:
__________.

[Call no witness or local witnesses only]

MJ:
In the next paragraph you indicate that if the government produces the witnesses named in the paragraph, you agree not to request that they produce any other witnesses.  The paragraph includes a statement that this provision of the agreement has not interfered with your selection of witnesses or with presenting your case.  


Are there any other witnesses (from outside the local area) that you might have called in the sentencing proceeding but for this provision?

ACC:
__________.

MJ:
[If yes]  Are you doing something else to make up for their absence?

ACC:
__________.

MJ:
Do you feel that this provision has put you at a disadvantage in presenting your sentencing case?

ACC:
__________.


[Stipulation of Expected Testimony]

MJ:
In the next paragraph you agree to stipulate to the testimony of (a) witness(es), and indicate that you understand that stipulating to the testimony does not stipulate the truth of the testimony.  You further indicate that you understand that you may attack, contradict, or explain the stipulated testimony as you can any other testimony offered for or against you.  Do you have any questions about this provision of the agreement?

ACC:
__________.


[Trial Date Consideration]

MJ:
In the next paragraph you indicate your willingness to go to trial on ________.  Do you believe that you have been placed at a disadvantage in preparing your case by this provision?

ACC:
__________.


[Agreement to Waive Certain Motions.]

MJ:
In the next paragraph you agree not to raise a motion under R.C.M. ______ to _________________________.   I advise you that certain motions are waived, or given up, if your defense counsel does not make the motion prior to entering your plea.  Some motions, however, such as motions to dismiss for lack of jurisdiction or failure to state an offense, for example, can never be waived.  Do you understand that this term of your pretrial agreement means that you give up the right to make (this) (any) motion which by law is given up when you plead guilty?

ACC:
__________.

MJ:
In particular, do you understand that this term of your pretrial agreement precludes this court or any appellate court from having the opportunity to determine if you are entitled to any relief based upon these motions?

ACC:
__________.

MJ:
Did your defense counsel explain this term of your pretrial agreement and the consequences to you before you agreed to give up your right to raise (this) (these) motion(s)?

ACC:
__________.

MJ:
Did any force you to include or enter into this term in your pretrial agreement?

ACC:
__________.

MJ:
Defense counsel, which side originated the waiver of motion(s) provision?

DC:
__________.
MJ:
(Although the government first proposed this term of your pretrial agreement,) did you freely and voluntarily agree to this term of your pretrial agreement in order to receive what you believed to be a beneficial pretrial agreement?

ACC:
__________.

MJ:
Defense Counsel, were there any motions that could have been raised?  [If so] What were they?

DC:
__________
MJ:
[To accused]  Have you discussed those possible motions with your counsel?

ACC:
__________.

MJ:
Do you understand that if (this) (these) motion(s) were made and granted by me, then a possible ruling could have been that (all charges against you would be dismissed) (the statement you gave to (your command) (law enforcement authorities) (__________) could not be used against you at this court-martial) (__________)? 

ACC:
__________.

MJ:
Knowing what your defense counsel and I have told you, do you want to give up making (this) (these) motion(s) in order to get the benefit of your pretrial agreement?

ACC:
__________.

MJ:
Do you have any questions about this provision of your pretrial agreement?
ACC:
__________.


[Agreement Not to Object to Evidence Offered]

MJ:
The next paragraph in essence waives objections to certain kinds of documentary evidence.  Do you fully understand the potential impact of your agreement to not object?

ACC:
__________.


[Conditional Plea(s)]

MJ:
The next paragraph is your agreement with the government that if you should prevail on your motion(s) to _____________________ on further review or appeal, you may withdraw your guilty plea(s).  Do you understand that if you do withdraw your guilty plea(s) under this provision, you could be tried again for (this) (these) offense(s)?

ACC:
__________.


[Confessional Stipulation]

MJ:
The next paragraph contains your agreement to enter into a stipulation of fact in which you, in essence, admit all of the elements of (all of) the offense(s) to which you are pleading guilty.  It also indicates your acknowledgment that by entering into such a stipulation you essentially admit your guilt and relieve the government of its burden to prove your guilt beyond a reasonable doubt.


Do you understand what this means?

ACC:
__________.

MJ:
Do you understand that the contents of such a stipulation may also be used to determine an appropriate sentence in your case?

ACC:
__________.

MJ:
Do you have any questions at all about this clause in your 

agreement?

ACC:

__________.

MJ:
Counsel, are there any terms in part II of the pre-trial agreement other than limitations on the punishments which may be approved by the convening authority?

TC:
__________.

DC:
__________.


[Note:  If sentencing will be with members, move directly to review of the sentence limitations on the next page.]

MJ:
Very well.  Having now examined Part I of the pretrial agreement, I find that this agreement was entered into freely, knowingly, intelligently and voluntarily.  I further find that all of the provisions of this agreement are in accordance with RCM 705 and appellate case law, are not against public policy, and are not contrary to my own concepts of fundamental fairness.

[If this is a members case for sentencing, review part II of the PTA with the accused now to preclude issues later.  If this is a Judge Alone case, resolve any issues on the merits that remain and then precede to sentencing, as appropriate.]

Part II of the PTA.
MJ:
Moving on to the Sentence Limitations portion of your agreement, this document states that the convening authority may approve ________________________.   
[Note:  The military judge should state the maximum punishment that the convening authority may approve, as well as interpret any other provisions not previously covered.]  
MJ:
Do counsel agree that I have correctly stated the effect of the pretrial agreement on the sentence?

TC:
__________.

DC:
__________.

MJ:
___________________, do you agree that I have correctly stated the effect of the pretrial agreement on the sentence?


[Note:  The MJ should discuss all aspects of the remainder of the agreement and resolve any ambiguities.]

ACC:
__________.

MJ:
Do you understand all of the provisions of this agreement?

ACC:
__________.

MJ:
Do both counsel concur in our understanding of the pretrial agreement?

TC:
__________.

DC:
__________.

MJ:
Very well.  Having now examined the pretrial agreement, I find that this pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  I further find that all of the provisions of this agreement are in accordance with RCM 705 and appellate case law, are not against public policy, and are not contrary to my own concepts of fundamental fairness.

Acceptance of Guilty Plea(s).

MJ:

Defense Counsel, have you had enough time and opportunity to 
discuss this case with your client?

DC:

__________.

MJ:

(To Accused), have you had enough time and opportunity to 
discuss this case with your defense counsel?

ACC:

__________.

MJ:

Before I accept your guilty plea(s), let me ask you again:  Are you 

pleading guilty voluntarily and of your own free will?

ACC:

__________.

MJ:

Do you have any questions as to the meaning and effect of your 

guilty plea(s)?

ACC:

__________.

MJ:

Do you understand that even though you believe you are guilty, you 
have the legal right to plead not guilty and to place upon the 
government the burden of proving your guilt beyond a reasonable 
doubt?

ACC:

__________.
MJ:

Do you still want to plead guilty?

ACC:

__________.

MJ:

I find your plea(s) of guilty is (are) made voluntarily and with full 
knowledge of its (their) meaning and effect.  I further find that you have knowingly, intelligently, and consciously waived your rights against self-incrimination, to a trial of the facts by a court-martial, and to be confronted by the witnesses against you.  Accordingly, your plea of guilty is provident and is accepted.  However, I advise you that you may request to withdraw your plea at any time before sentence is announced and, if you have a good reason for your request, I will grant it.



[Note:  If the accused has pled guilty to an LIO or to less than all the charges and 
specifications, the MJ may wish to ask one or more of the following questions before proceeding to findings or to the contested phase of the trial:]

MJ:

(Does the government desire to amend the specification(s) to 
conform to the accused’s guilty plea(s)?) (Will the government 
attempt to prove the offense(s)) (language) to which the accused 
has pled not guilty?) (Does the government desire to dismiss the 
charge(s) and specification(s) to which the accused has pled not 
guilty?)
TC:

__________.

MJ:

Is there any objection by the defense?

DC:

__________.



[Note:  If the government is going forward on any offenses, do not enter findings, 
except to those offenses to which the accused pled guilty as charged in a trial with members (i.e., if the plea was to a LIO or by exceptions and substitutions, and the government is going forward as charged, do not enter findings.)]
[Note:  If issues of guilt remain in a judge alone (contest), go to the appropriate merits version of the Trial Guide.  The MJ should not inform the court members of pleas and findings of guilty prior to presentation of the evidence on another specification to which the accused pled not guilty, unless the accused requests it or the guilty plea was to a LIO and the prosecution intends to prove the greater offense.  Unless one of these two exceptions exists, the flyer should not include any specifications/charges which reflect provident guilty pleas if other offenses are being contested.]

MJ:

Accused and Counsel please rise.  ___________, in accordance 

with your pleas, this court finds you: __________________.
[NOTE:  Use the form for announcing findings contained in Appendix ___ of this trial guide.]

MJ:

You may be seated.

The stipulation of fact which had been admitted subject to my 

acceptance of the guilty pleas is now admitted for all purposes.
SENTENCING 
MJ:
Are there any additions or corrections to the personal data concerning the accused shown on page 1 of the charge sheet(s)?
TC:
__________.

DC:
__________.

MJ:
[If the accused was in pretrial confinement]  I calculate ___ days of credit for pretrial confinement.  Do counsel concur?

TC:
__________.

DC:
__________.

MJ:
Does the prosecution desire that the matters addressed during the providence inquiry be considered in sentencing?

TC:
__________.

MJ:
[If yes]  Any objection from the defense?
DC:
__________.

MJ:
[If any objection]  Your objection is (overruled) (sustained).

[Note:  If matters involving misconduct not charged were developed during the providence inquiry, the MJ should indicate for the record that these matters will not be considered for the purpose of determining an appropriate sentence unless allowed under R.C.M. 1001(b).]

MJ:
The court will note the personal data on the charge sheet (and consider the matters addressed during the providence inquiry (as well as the stipulation of fact, Prosecution Exhibit ___) (except for ___________).


Does the prosecution have other matters to present?


[Note: The prosecution may present certain matters from the accused’s personnel records, evidence of previous convictions, evidence in aggravation, and evidence of rehabilitative potential.  SEE RCM 1001(b)(2)-(5).  Be alert for rehabilitative potential issues!  SEE U.S. v. Pompey, 33 MJ 255 (CMA 1991); U.S. v. Claxton, 32 MJ 159 (CMA 1991); U.S. v. Aurich, 31 MJ 95 (CMA 1990); U.S. v. Ort, 28 MJ 301 (CMA 1988), and cases cited therein; RCM 1001(b)(5).]

TC:
[Upon conclusion of the sentencing case]  The prosecution has nothing further.

Allocution Rights.

MJ:
______________, you have the right to present matters in extenuation and mitigation, that is, matters about the offense(s) or about yourself that you want me to consider in deciding a sentence.  In addition to the testimony of witnesses and the offering of documentary evidence, you may yourself, if you wish, testify under oath, you may make an unsworn statement, or you may remain silent.  If you testify, you may be cross-examined by the trial counsel and questioned by me.  If you decide to make an unsworn statement you may not be cross-examined by the trial counsel or questioned by me, but the prosecution may offer evidence to rebut anything contained in your unsworn statement.  You may make an unsworn statement orally or in writing, personally or through your counsel, or you may use any combination of these ways.  If you decide to exercise your right to remain silent, that cannot be held against you in any way.  Do you understand these rights?

ACC:
__________.

MJ:
Do you want to exercise those rights?


[Note:  The defense may now present matters in rebuttal and extenuation and mitigation.  SEE RCM 1001(c).]

ACC/DC:
__________.

DC:
[Upon completion of the defense sentencing case]  The defense has nothing further.

MJ:
Does the prosecution have a case in rebuttal?

[Note:  SEE RCM 1001(a)(1)(C).]

TC:
__________.

MJ:
[If the prosecution offers rebuttal evidence]  Does the defense have a case in surrebuttal?


[Note:  SEE RCM 1001(a)(1)(C).]

MJ:
I consider the maximum sentence that may be imposed in this case to be ____________________________.  Do the parties agree?

TC:
__________.

DC:
__________.

MJ:
Counsel may now argue.

TC:
[Argument]
DC:
[Argument]
TC:
[Rebuttal argument]


[Note:  Rebuttal argument should be limited to “truly responsive rebuttal.”  SEE RCM 1001(a) and (g) and U.S. v. Martin, 39 MJ 481 (CMA 1994).]


[Note:  Instruct defense counsel to go over the accused’s post-trial and appellate rights during deliberations.]

MJ:
The court will be closed for my deliberations.


[Note:  SEE RCM 1007 and Appendix 12, MCM, for authorized sentences and forms of sentence.  See Appendix __.   Upon conclusion of deliberations on sentence the court-martial will be reopened.]

MJ:
The court-martial will come to order.

TC:
The military judge and the parties are present.

MJ:
The accused will stand and face the bench.  


This court sentences you to the following:


[Announce sentence using proper forms from Appendix 11 of the MCM.]

MJ:
You may be seated.

[Note:  If there is no pretrial agreement, go to Post-Trial and Appellate Rights and Adjournment.  If there is a pretrial agreement, continue.]
MJ:
I will now examine Appellate Exhibit ___, which contains the sentence limitating portion of the pretrial agreement.  Defense counsel, may I have Appellate Exhibit ___?

[If there is a pretrial agreement, examine the sentence limiting portion.  SEE RCM 910(f)(3).  The military judge should ensure that the accused understands each provision.  If the military judge determines that the accused does not understand the material terms of the agreement or that the parties disagree as to such terms, the military judge shall conform the agreement to the accused’s understanding (with the consent of the government) or permit the accused to withdraw the plea.  SEE RCM 910(h)(3).]
DC:
May I approach?  I am handing the Military Judge what has previously been marked as Appellate Exhibit ___, the sentence limitation portion of the pretrial agreement.

MJ:
[MJ must review the document, then proceed as follows:]  This document states that the convening authority may approve ________________________.   

[Note:  The military judge should state the maximum punishment that the convening authority may approve, as well as interpret any other provisions not previously covered.]  
MJ:
Do counsel agree that I have correctly stated the effect of the pretrial agreement on the sentence?

TC:
__________.

DC:
__________.

MJ:
___________________, do you agree that I have correctly stated the effect of the pretrial agreement on the sentence?


[Note:  The MJ should discuss all aspects of the remainder of the agreement and resolve any ambiguities.]

ACC:
__________.

MJ:
Do you understand all of the provisions of this agreement?

ACC:
__________.

MJ:
Do both counsel concur in our understanding of the pretrial agreement?

TC:
__________.

DC:
__________.

MJ:
Very well.  Having now examined and discussed the sentence limiting portion of the pretrial agreement, I reiterate my previous finding that this pretrial agreement was entered into freely, knowingly, intelligently and voluntarily.  I further find that all of the provisions of this agreement are in accordance with RCM 705 and appellate case law, are not against public policy, and are not contrary to my own concepts of fundamental fairness.


[Note:  Proceed to Post-Trial and Appellate Rights Advice and Adjournment.]
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