CONTESTED MEMBERS TRIALS
MJ:
Does either counsel have any other matters to bring up before the members are summoned?
TC:
__________.


[Note:  Now and whenever the members enter the courtroom the bailiff should announce “All rise”.  All persons in the courtroom should rise, except that the military judge and the reporter are not required to do so.  The members are seated alternately to the right and left of the president according to seniority.
MJ:
The court will come to order.  Please be seated.  Members of the court, I am ___________________, the military judge detailed to preside in this case.  ______________ is the assigned trial counsel ) and is assisted by __________________).   _______________ is the assigned defense counsel (and is assisted by _____________).  The accused’s name is _____________________ and (s)he is seated with (his) (her) counsel.
TC:
This court has been convened by _________________________.  The following members are present: _______________________.  (The following member(s) (is) (are) absent: __________________.


[Note:  If any member is absent, proceed as follows:]

MJ:
Has ______________ been excused by the convening authority?
TC:
__________.


[Note:  SEE RCM 505 for excusal of members by the convening authority, his delegate, or the military judge.]

MJ:
The members will now be sworn.
Oath for Members.

TC:
All persons please rise.  Do you [members] swear or affirm that you will answer truthfully the questions concerning whether you should serve as a member of this court-martial; that you will faithfully and impartially try the case of the accused now before this court, according to the evidence, your consciences, and the laws applicable to trials by court-martial; and that you will not disclose or discover the vote or opinion of any particular member of the court upon the findings or sentence unless required to do so in due course of law, so help you God?

MEM:
I do.

Assembly.

MJ:
Please be seated.  This court-martial is assembled.

[Note:  Assembly of the court-martial is significant because it marks the point after which substitution of the members and military judge may no longer take place without good cause.  SEE RCMs 505, 902, and 912.  The accused may no longer, as a matter of right, request trial by military judge, or withdraw from a request for enlisted members.  SEE RCM 903(a)(1) and (d) and RCM 911 Discussion.]

MJ:
A copy of the convening order has been provided for each of you.  Please ensure that you are properly identified on it.  If you don’t find yourself identified, please let me know.  A copy of the Charge(s) in this case has also been provided for each of you.  I would now like you to read the Charge(s) and look up when you have done so.  [Pause]

[Note:  In not guilty plea cases or in  mixed plea cases where the members know only of the offenses to which the accused has pled NOT GUILTY, proceed as follows:]

MJ:
Earlier in this trial, the accused pled NOT GUILTY to (the) (all) Charge(s) and Specification(s).


[Note:  If the members are to be informed of the offenses to which the accused has previously pled GUILTY, proceed as follows:]

MJ:
Earlier in this trial, the accused pled NOT GUILTY to _________, and GUILTY to _________________.  On the basis of (his) (her) plea(s), I entered (a) finding(s) of GUILTY to _______________.  Your job now will be to listen to the evidence that will be presented, determine the accused’s innocence or guilt of the remaining Charge(s) and Specification(s), and, if you find (him) (her) guilty of any offense, to adjudge an appropriate sentence.

Voir Dire instructions.

MJ:
Members, you are about to be questioned concerning factors which may provide a basis for challenge to your participation in this court-martial.  This process is known as voir dire and it is specifically authorized by law.  Every accused at every court-martial has the statutory right to have the findings and sentence, if any, determined by unbiased and impartial court members.  In order to serve as a court member you must meet certain qualifications.  For instance, you may be disqualified if you investigated (any of) the incident(s) alleged in the charge(s), (if, as an enlisted member, you belong to the same unit as the accused or are junior to the accused,) or if you have formed or expressed an opinion as to the guilt or innocence of the accused or the sentence to be adjudged in this case.

You might be disqualified to sit as a member if you know anything about this case or if you have any preconceived opinions which you cannot set aside and which might affect the outcome of this case.  If any of you believe that, for any reason, you might be disqualified, of if you believe that it might be impossible for you to render a fair and impartial verdict or sentence in this case, or if you are uncertain about your qualifications or your ability to sit as a member, I want you to tell me during this process.  In order to avoid disqualification of the other members, please try to phrase your comments in very general terms.  Avoid making comments about specific facts you know or opinions you hold.  After you have raised any of these issues, I will either ask you follow-up questions to clarify the point or we will address the matter outside the hearing of the other members.  If you are in doubt about the propriety of making any disclosures in open court, please ask me for the opportunity to make a statement out of the hearing of the other members.  I do not mean to embarrass any of you with my questions or to unnecessarily pry into your private lives, but I (or either counsel) may need to inquire about some personal matters and you must be completely candid and honest in your answers.  You should not discuss or disclose anything we talk about, whether the other members are present or not, to any other person outside of my presence.

Initially, I will ask questions.  Later, counsel may ask some questions.  Unless I indicate that a question need not be answered, it is your duty to cooperate fully in this procedure.

Voir Dire.
MJ:
My first question is:  Is any member aware of any general or fundamental ground for a challenge against them?


[Note:  At this point questions that can reasonably be asked with all members present should be.]


[Note:  The following should be tailored and supplemented as required by the nature of the case, by questions submitted by counsel, by areas of inquiry suggested after examination of the member’s questionnaires, or when the answer to a question indicates that the matter should be covered more thoroughly.  Members should identify themselves before answering or answer in an established order.]

MJ:
Does anyone know the accused in this case?
MJ:
Does anyone know any of the counsel in this case?

MJ:
______________, how long and in what capacity do you know that counsel?

MJ:
Is there anything in your acquaintanceship with _______________ that might cause you either to favor or disfavor (his) (her) side of this case or that would cast real or apparent doubt on your ability to reach a fair and impartial determination of the issues submitted to you?

MJ:
I am now going to have counsel read the names of the witnesses who will probably appear before you along with their units or other identifier.  Please consider any association you may have with any of these individuals.  Trial counsel, will you please read the names and identifying data of the witnesses who will probably be called by the government.

MJ:
Defense counsel, at your option, you may now read the names of the witnesses the accused anticipates calling.

MJ:
Is any member personally acquainted with any of the prospective witnesses?

MJ:
Will you be able to set aside your acquaintanceship with this prospective witness and determine the weight and credibility of (her) (his) testimony in the same manner as you would determine the weight and credibility of a witness who was not previously known to you?

MJ:
When you as members decide whether to believe or disbelieve a witness, you should consider the witness’s intelligence, candor, demeanor while testifying, and relationship to either side of the case.  You should also consider whether the testimony is corroborated by other evidence and any other factors which from you own experiences would indicate to you whether or not a person is telling the truth.  A person’s status, such as commissioned officer or law enforcement officer, cannot be used as the sole basis to consider that person’s testimony more believable than the testimony of any other witness, although it certainly can be considered along with all the other factors.

MJ:
Would you give the testimony of law enforcement officials, such as policemen or Coast Guard Investigative Service agents, more or less weight based solely on their status as law enforcement officials?

MJ:
Would you give more or less weight to the testimony of a witness based solely on the pay grade or rank of that witness?

MJ:
Do you know anything about this case?  Has anyone mentioned anything about the charges or talked about them in your presence?


[Note:  If the case is related to another one, inquire as to each member’s knowledge of the other case, including results of prior trials.  If any member indicates prior knowledge in this area, further questioning should be done out of the hearing of the other members.]

MJ:
If you have heard or read anything about this (or a related) case outside this courtroom, you must totally disregard any recollection or impression you have of it, just as if you had never heard or read it.  This applies even if you should happen to recall something while this trial is going on.  Will you be able to do this?

MJ:
Will you be able to do this even if what you have previously heard or what you recall conflicts with or is different from what you hear in this court? 
MJ:
Have any of you, or anyone close to you, ever been charged with an offense similar to any of the charges in this case?

MJ:
Have any of you, or anyone close to you, ever been the victim of  a crime similar to any of the charges in this case?

MJ:
Do you personally know the convening authority, _____________?  Do you now work for or have you previously worked directly for (him) (her), and do you have performance evaluation reports signed by (him) (her)?  [Explore fully.]
MJ:
Would your professional (and social) relationship with __________ in any way affect your ability to render a completely fair and impartial decision?

MJ:
Does anyone sign, prepare, or provide information for the performance evaluation reports of any other court member?  [If yes, explore fully.]

MJ:
Each court member is entitled to an equal voice and vote with all the other members regardless of (rate or) rank.  Influence through the use of rank, position, or command is prohibited.  Will you be able to honor this standard while carrying out your duties as members?

MJ:
Do you feel that you have any racial, ethnic, religious, or other prejudices, or feelings about the military justice system that would prevent you from serving as a fair and impartial member?

MJ:
It appears that this case may last (several) ___ days (and evening or weekend sessions may be necessary).  When you are assigned as a court member that becomes your primary duty and takes precedence over all other duties you may have.  Do you have any official duties or personal matters that you believe might adversely affect your ability to properly discharge your duties as a court member due to the extended sessions or the anticipated length of this trial?

MJ:
Is anyone scheduled to take leave in the near future?

MJ:
Members, later in this trial, before you deliberate on the guilt or innocence of the accused, I will instruct you on the law that you must follow in this trial.  I will advise you that the accused must be presumed to be innocent until (his) (her) guilty is established by legal and competent evidence beyond a reasonable doubt; that if there is a reasonable doubt as to the guilt of the accused, the doubt shall be resolved in (her) (his) favor and (s)he shall be acquitted; and that the burden of proof to establish the guilt of the accused beyond a reasonable doubt  is upon the government.  Do you have any reservations about following these instructions?

MJ:
I will also give you other instructions concerning such matters as the factual elements which must be proved in order to establish the offense(s) charged and the legal definition of the term “reasonable doubt”.  Will you be able to follow all of the instructions that I give you?

MJ:
An accused must be presumed to be innocent.  The fact that the charge(s) (has) (have) been preferred against the accused and referred to trial by the convening authority is no indication whatsoever of the accused’s guilt and it cannot be considered by you in any way in your deliberations.  Do you have any reservation about following this instruction?

MJ:
An accused has an absolute right not to testify.  If the accused in this case does not testify, you must not draw any adverse inference from that, or hold it against the accused in any way.  Do you have any reservations about following that instruction?

MJ:
At times during the trial I will instruct you to disregard certain things that you may see or hear in the courtroom, such as inadmissible evidence or objectionable questions or answers.  Will you be able to do this?

MJ:
If my instructions on the law are different from what you believe the law is or should be, will you be able to set aside your own personal beliefs and follow the instructions that I give you?

MJ:
As court members, you must keep open minds regarding the verdict until all the evidence is in and I have instructed you as to the law.  Will you be able to do this?

MJ:
Has anyone already formed or expressed an opinion concerning the guilt or innocence of the accused?

MJ:
[NOT GUILTY plea case]  If the accused is found guilty of any offense, it will also be your duty to adjudge an appropriate sentence.

MJ:
[MIXED plea case, where members have been informed of partial GUILTY plea:]  As I said earlier, the accused has been found guilty of (an) (some) offense(s), so regardless of your findings, it will also be your duty to adjudge an appropriate sentence.

MJ:
Later in the trial, if the accused is found guilty, I will instruct you on the law you must follow in arriving at an appropriate sentence.  I will include an instruction that you should consider all matters presented in extenuation and mitigation of the offense(s) by the accused as well as all matters presented in aggravation by the trial counsel.  Will you be able to do this?

MJ:
As court members you must keep open minds regarding the appropriate sentence until all the evidence is in and I have instructed you as to the law.  Your decision must be based solely on the matters that are properly presented to you during this trial.  You cannot make up your mind until the case is over and you retire for your deliberations.  Do you believe that you will be able to do this?

MJ:
If the accused is found guilty, you must give fair consideration to the entire range of permissible punishments in your sentencing decision.  This range extends from the least severe, which would be no punishment at all and which would, in effect, be a determination by you that the stigma of a court-martial conviction for (this) (these) offense(s) is sufficient punishment, to the most severe, which could include _______________________.  Will you be able to give fair consideration to this entire range of permissible sentences?

MJ:
With this in mind, you may not have any preconceived formula or any fixed, inflexible, or inelastic attitudes concerning a particular type of sentence that you feel must or should be imposed for the charged offense(s).  This includes an opinion as to whether a (punitive discharge) (dismissal) or confinement must be adjudged simply because of the nature (or number) of the offense(s).  Can you abide by this?
MJ:
Has anyone already formed or expressed an opinion as to the sentence that should be adjudged in this case?

MJ:
Do you have any thoughts or feelings regarding sentences or sentencing in general that might affect your ability to adjudge a completely fair, impartial, and appropriate sentence in this case if the accused is convicted of an offense?

MJ:
Are you aware of anything whatsoever, whether I have touched on it or not, that you feel should be disclosed or that you feel would have any effect on your ability to sit as a fair and impartial member in this case, or that might in any way improperly influence your deliberations in this case?

MJ:
If the tables were somehow turned and you were sitting over there at the defense table as the accused in this case, would you be satisfied to have your guilt or innocence and sentence determined by a court member who was in your present state of mind?

MJ:
If I were to ask you to determine the guilt of innocence of the accused right now, without hearing any evidence, what would your verdict be?  [This question tests and reinforces the concept of the presumption of innocence and may require further instruction depending on the responses.]
MJ:
[If counsel are permitted to ask questions]  Members, I will now permit counsel to ask any additional questions that they may consider appropriate to more fully inquire into your qualifications.  Does either counsel wish to question the members collectively?

TC:
__________.

DC:
__________.

MJ:
Now, taking into consideration all of the questions that have been asked, your responses, and the responses of the other members, and everything else that has been brought out during these proceedings, do any of you now feel that for any reason you would be unable to fairly and impartially determine all of the issues in this case in accordance with the evidence, my instructions, and the applicable law?


[Note:  Individual voir dire should, if applicable, be conducted at this time.  It should be arranged as much as possible to avoid repeated trips by the members between the courtroom and the members’ room.]
MJ:
At this time counsel and I are (going to ask questions of (some of) you individually, outside the hearing of other members) (going to discuss procedural matters).  While you are waiting out of the courtroom you should avoid discussing, either among yourselves or with anyone else, any of the matters we have just discussed or anything else about this case.


[Note:  After completion of all individual questioning, conduct the challenge procedure.  The parties must be permitted to enter challenges outside the presence of members, the challenges should be disposed of outside the presence of the members, and the parties may present evidence relating to challenges for cause.  SEE RCM 912(e).]

MJ:
Counsel may now assert challenges.
[Note:  Ordinarily trial counsel enters challenges for cause before defense 
counsel.  After any challenges for cause, the parties may enter peremptory challenges.  Ordinarily trial counsel enters peremptory challenges before the defense.  SEE RCM 912(f) and (g).  If challenges reduce the court below quorum, see Article 41 UCMJ for guidance.]

TC:

The prosecution (has no) challenges for cause (on the ground that 

_________________).

DC:

The defense (has no) challenges for cause (on the ground that 

_________________).



[Note:  If exercise of a challenge for cause reduced the court below a quorum, 
the parties must assert or waive any challenge for cause then apparent against the remaining members before additional members are detailed.  After all challenges for cause have been asserted, voir dire of the additional members should be conducted.  At the conclusion of that voir dire, counsel should assert any challenges for cause against the new members.  Continue this process until a quorum remains after all challenges for cause are asserted.  After that, counsel should assert any peremptory challenges.  If exercise of a peremptory challenge reduces the court below quorum, the parties must assert or waive any peremptory challenge against the remaining members before additional members are detailed.

Continue this process until a quorum remains after all challenges have been asserted.  Each time a peremptory challenge reduces the court below quorum, each party gets an additional peremptory challenge for use only against new members.  See Article 41 UCMJ and RCM 912.  Be alert for the use of a peremptory challenge by the trial counsel which could appear to be racially motivated.  SEE Batson v. Kentucky, 479 U.S. 79 (1986) and U.S. v. Santiago-Davila, 26 MJ 380 (CMA 1988).]

MJ:

Does the prosecution desire to exercise its peremptory challenge?

TC:

__________.

MJ:

Does the defense desire to exercise its peremptory challenge?

DC:

__________.

MJ:

Bailiff, you may bring in the members.



[Note:  If any members are successfully challenged, they should be excused in 
open session in the presence of the parties.  The record SHOULD indicate that they withdrew from the courtroom.  The members who remain after challenges should be reseated according to seniority, as necessary, at the next convenient opportunity.  Proceed as follows:]

MJ:
_____________, you are excused from any further participation in this case.  You are reminded that you should not discuss this case or any matters that have taken place in court with anyone until this case is completed.  Thank you for coming today.  Being excused from the court is no reflection whatsoever on the member.

TC:
____________________ (has) (have) withdrawn from the courtroom.

Preliminary Instructions.

MJ:
Members, now that you have been selected, I want to explain in more detail what you can expect (in the next few days).  You have been provided with paper and pencil so that you can take notes.  You may take your notes with you when you deliberate, but they may only be used to refresh your own personal recollection as to what went on during the trial.  Your notes are not evidence.  You may not read or show your notes to any other member.

MJ:
Under the law the accused is presumed to be innocent of the Charge(s) against (him) (her).  This presumption continues until the government overcomes it by presenting sufficient legal and competent evidence to convince you beyond a reasonable doubt that the accused committed the crime(s) charged.  In order for you to find the accused guilty of any offense, every element of the offense must be established by legal and competent evidence beyond a reasonable doubt.  The elements of an offense are the facts that the prosecution must prove.


[Note:  At this point the military judge may give preliminary instructions regarding the elements of the offense(s) charged.  This procedure is discretionary and may not be appropriate in all cases.  If there are several similar specifications, the elements of one may be given and the differences among the rest explained.  If the court is advised of the elements of the offense(s), it may also be appropriate to define words of art such as “assault”, “battery”, “drunk”, etc.  and to explain such concepts as “aider and abettor” or “principal”, if applicable.]

MJ:
To help you better understand the evidence, I am now going to tell you the elements of the offense(s).  The elements of the offense charged by (the) Specification (___) of (the) Charge (___) are: __________________________________________________________________________________________________________.


[Note:  In the event there is a guilty plea to a LIO of an offense charged, you may advise the court as follows, but first you should solicit the views of the parties, see Note (2) at the end of the Initial Arraignment.]

MJ:
The accused has pled guilty to the lesser included offense(s) of ____________, (and ______________).  This constitutes an admission of some of the elements of the offense charged in (the) Specification (___) of (the) Charge (___), namely: [set out the elements admitted by the plea].  No further proof is needed to establish these elements; however, the accused’s plea of guilty to this lesser included offense, by itself, will not support a conviction of the greater offense alleged, since there still remains in issue the following element(s): [set out the element(s) that are not admitted by the plea.]  You may draw no inference of guilt of this (these) element(s) from any admissions involved in the accused’s plea of guilty to the LIO.  Before the accused may be found guilty of the greater offense charged, the prosecution must prove this (these) remaining element(s) beyond a reasonable doubt.


[Note:  Normally, if there is no guilty plea to an LIO, the elements of an LIO should not be given at this time.  But if there is an LIO in the case, it may be appropriate to give the following instruction:]

MJ:
If you should find that one or more of the elements of the offense of _______________ charged in Charge __ has not been proven, you may, nevertheless, find that a lesser included offense has been established.  I will instruct you as to the elements of any lesser included offense when I instruct you as to the elements of the offense(s) charged before your deliberations.

MJ:
It is my responsibility as military judge to ensure that the accused receives a fair, orderly, and impartial trial, and to see that this trial is conducted in accordance with the law.  I will rule on any objection made by counsel.  If I sustain an objection you must disregard the question and avoid speculation as to what the answer might have been.  I will also instruct you on the law that you must follow.  I am the sole source of the law in this case; you are required to follow the law as given to you by me here in court.  You may not use or refer to the Manual for Courts-Martial or anything else that has not been received in evidence during the trial.  You may not get legal advice of any kind concerning any matters pertaining this trial from anyone except me here in open court.  Your duty in this case is to determine the facts and to impartially resolve the ultimate issue of the guilt or innocence of the accused, and if you find the accused guilty of any offense, to arrive at a fair, just, and appropriate sentence in accordance with the law, the evidence admitted in court, and your own consciences.  You must pay careful attention to everything that goes on during this trial.  As court members, you have the sole and final determination as to (the credibility of witnesses,) (the weight to be given to the evidence in this case,) the guilt or innocence of the accused, and the sentence to be imposed upon the accused.  In weighing the evidence only matters properly before the court as a whole may be considered, but you are expected to use your common sense and your knowledge of human nature in evaluating the evidence.

MJ:
Each counsel will have a full opportunity to conduct a complete examination of each witness who testifies.  The trial counsel and the defense counsel have the primary responsibility for developing the evidence in this case.  You should be prepared to listen to both counsel and depend on them to bring out the facts in the case.  When both counsel have finished their questioning, if you feel there are still substantial questions that should be asked, you will be given an opportunity to do so.  The way we handle that is you write out the question on the form entitled “Question by Court Member.”  This method gives counsel for both sides, the accused, and me an opportunity to review the question before it is asked since your questions, like questions by counsel, are subject to objection on proper grounds.  Do not allow any other member of the panel to see your question.  Whether or not your question is asked it will be attached to the record as an Appellate Exhibit.  There are a couple of things you should keep in mind with regard to questioning.  

FIRST, you cannot attempt to help either the government or the defense by your questions.  

SECOND, counsel have usually interviewed the witnesses and know more about the case than we do.  Often they do not ask what may appear to us to be an obvious question because they are aware that this particular witness has no knowledge on that subject.  With those caveats, please feel free to ask any questions that remain after both counsel have finished their questioning.

MJ:
(Despite the surroundings,) you should remember that a court-martial is a federal court of the United States with criminal jurisdiction, and the decorum that we will observe in this courtroom throughout the trial will conform to that prescribed for all federal courts.  For example, the use of tobacco and eating and drinking in the courtroom are inappropriate, except for water.

MJ:
In the course of the trial, naturally the bailiff or someone else may have occasion to talk to you about the time your presence will next be required and the like.  Aside from that, you must not communicate with the accused or with any witness, counsel, or other persons concerning the trial.  You must not discuss the case among yourselves until you actually retire for your deliberations.  You must not discuss the case with anyone else at any time.  You must not listen to or read any accounts of the trial or listen to anyone talking about it.  You must not consult with any source of law or information, written or otherwise, as to any matters involved in this case.  If anyone tries to discuss the case with you, forbid that person from doing so and inform me at your earliest opportunity.   These rules apply throughout the trial, including closed sessions and periods when the court is recessed or adjourned.

MJ:
From time to time during the trial, it may be necessary to hold hearings out of your presence to discuss various legal or procedural matters.  Such hearings are authorized parts of the court-martial proceedings.  These hearings may be short or long, depending on the subject matter.  If it is possible to estimate the probable time required, I will do so.  However, frequently there hearings are extended by new issues that arise during the hearing.  Your patience and understanding regarding any delays will contribute greatly to an atmosphere consistent with the fair administration of justice.

MJ:
Each of you has an equal voice and vote with the other members in discussing and deciding all issues submitted to you.  The senior member’s vote counts as one, the same as the junior member’s vote.  However, the senior member has the added duty of presiding during your closed session deliberations and will speak for the panel in announcing the results.

MJ:
As I mentioned earlier, each of you may take notes if you want and use them to refresh your own memory during your deliberations, but they may not be read or shown to other members.  During any recess or adjournment you should turn your notes over and the court reporter will look after them for safe keeping until the next session.

MJ:
One other administrative matter:  If, during the course of the trial, it is necessary for any of you to make a statement, please preface the statement by adding your name so that it is clear on the record which member is speaking.  Do you have any questions?


[Note:  Discuss with the members the working hours to be observed.  Per Court Rule 32, “Sessions of court shall not be held outside normal working hours except for good cause which shall be shown in the record.”  Evening or Saturday sessions may be justified for various reasons, including to avoid or reduce wasted per diem costs over the weekend, but do not sacrifice effectiveness of counsel, members, or yourself.]


[Note:  Beware the nodding/sleeping member.  SEE U.S. v. West, 27 MJ 223 (CMA 1988).

 [Note:  If not done previously, it may be appropriate to hold an Article 39(a) session before the members arrive to address stipulations, documentary evidence, or other issues that are likely to require such a session.

MJ:
Will the prosecution make an opening statement?
TC:

__________.
MJ:

Will the defense make an opening statement?
DC:

__________.
Prosecution Case.

MJ:

The prosecution may present its case.
TC:

The prosecution calls as its first witness __________________.
Oath for Witness.

TC:

Do you swear or affirm that the evidence you give in the case now 

in hearing shall be the truth, the whole truth, and nothing but the truth, so help you God?
WIT:

__________.

TC:

Please state your name (grade, duty station, and armed force), and 

address.


[Note:  The full address of a witness is not required.  It should be omitted in 

appropriate cases, as where it might endanger the witness.  In addition, except 

where an identification is inappropriate (e.g., when the witness is a laboratory technician), or where a foundation must be laid, trial counsel should at an early point ask the witness to identify the accused.]

WIT:

__________.



[TC Direct Examination of Witness – SEE MRE 611]
TC:

No further questions.
MJ:

[To DC] You may cross-examine.


[DC cross-examination of the witness]

DC:

No (further) questions.


[Note:  The parties should be permitted to conduct such redirect and recross 
examination as may reasonably be necessary.  SEE MRE 611.  After the parties have completed their questioning the military judge and members may ask additional questions.  Each member’s question will be collected by the bailiff, marked as an Appellate Exhibit, examined by counsel for each side for possible objections, and, if admissible, asked by the military judge.  If there are any objections requiring discussion, they should be raised and ruled on at an Article 39(a) session.  SEE MRE 614 (b).]

MJ:

Do the members have any questions for this witness?
Excusal and Warning to Witness.

[Note:  After questioning of a witness is completed, the military judge should determine whether the witness is expected to be recalled.  The military judge should advise the witness as follows.]

MJ:

________________,   Please do not discuss your testimony or 
knowledge of the case with anyone except the attorneys until the trial is over.  If anyone else tries to talk to you about the case, stop them and report the matter to one of the attorneys or to me.  Thank you.  You are excused (subject to recall).


[Note:  The witness should withdraw from the courtroom.  If a witness desires to 
remain in the courtroom, ask both counsel for any objections.  SEE MRE 615.]

TC:

The prosecution calls as its next witness __________________.

[Note:  Trial counsel continues to present the prosecution’s case.  If exhibits were admitted at an Article 39(a) session, trial counsel may, with the permission of the military judge, read or present the evidence to the court-martial.]



[Note:  In the event of a recess, continuance, or adjournment the military judge 
should (1) announce a time when the court-martial will reconvene, (2) tell the members what to do with their notes, and (3) remind the members to avoid discussing the case with anyone, to avoid consulting any legal references, and to avoid exposure to matters relating to the case.   When the court-martial resumes, the following announcement is appropriate.]
MJ:

The court-martial will come to order.

TC:

The parties, the members, and the military judge are present.

[Note:  Upon completion of the prosecution case, the trial counsel should announce:]

TC:

The prosecution rests.

[Note:  Unless defense counsel is definitely not going to raise a motion for a finding of not guilty, an Article 39(a) session should be held at this point.  SEE 

RCM 917.]

Defense Case.


[Note:  Defense counsel may now make an opening statement if one was 

not made previously.]

DC:

The defense calls as its first witness _____________________.



[Note:  Trial counsel should administer the oath to each witness.  Defense 
counsel conducts direct examination and trial counsel conducts cross-examination of each witness.  Redirect and recross examination may be conducted as appropriate.  The military judge and members may question each witness using the procedures described previously.  Defense counsel continues to present the defense case.  If exhibits were admitted at an Article 39(a) session, defense counsel may, with the permission of the military judge, read or present the evidence to the court-martial.  Upon completion of the defense case, defense counsel should announce:]

DC:

The Defense rests.


[Note:  The parties may present evidence in rebuttal and surrebuttal.  SEE RCM 

913(c)(1).  After the parties complete their presentations, additional evidence may be presented when the military judge so directs.   SEE RCM 801(c), 913(c)(1)(F).]



[When a witness is recalled, the following is appropriate:]

TC:
Are you the same _________ who testified earlier in this court-martial?

WIT:

__________.

TC:

You are reminded you are still under oath.

Additional Evidence.

MJ:
Does any member of the court desire to have any witness recalled, any additional witnesses called, or any further evidence brought out?  If so, please write on a question form the witness and the subject of the testimony, or the evidence you are interested in.

MJ:

The court-martial will be recessed so that counsel and I can discuss 

certain procedural matters.  It will reconvene at ____.  When we reconvene, each counsel will be given an opportunity to present an argument to you.  Following the presentation of the arguments, I will instruct you on the law and the voting procedures you must follow, and after my instructions, the court-martial will close for your deliberations.

Do no discuss the case with anyone during this recess.



[Note:  Conduct and Article 39(a) session to discuss findings instructions, 
examine the findings worksheet, and mark it as an Appellate Exhibit.  SEE RCMs 920 and 921.  Although instructions can be discussed informally at an RCM 802 conference, the Military Judge must go over them on the record and allow both counsel the opportunity to object or propose changes and additions during an Article 39(a) session.  SEE RCM 920(c).  If it has not been done before, require both counsel to state on the record that they are satisfied with the deliberation room.]

MJ:

The court-martial will come to order.

TC:

The parties, the members, and the military judge are present.



[Note:
 The military judge orally instructs the members on findings.  In an 
appropriate case, written instructions duplicating oral instructions may be provided.  SEE RCM 920(d).]

Instructions on Findings.

MJ:

[To members]  Now that all of the evidence has been presented to 

you, it is time for you to determine the facts in this case and decide whether the accused is guilty or not guilty.  At this time, I am going to instruct you on the law to be applied in this case.  When the court is closed for you to deliberate and vote on the findings, each of you must resolve the ultimate question - - whether the accused is guilty or not guilty - - based upon the evidence presented here in court and upon the instructions that I will now give you.  It is your duty to determine the facts in this case and then to apply the law to those facts thereby determining the guilt or innocence of the accused.  In doing so you must always bear in mind the fact that the law presumes the accused to be innocent of the Charge(s) against (her) (him).

MJ:

During their arguments both counsel may summarize and 
comment upon certain evidence, and during my instructions, I too, may summarize or make comments upon the evidence.  These summaries or comments should not be considered to be evidence because they are not.  Rather, it is your own independent recollection of matters properly presented during the trial that constitutes the evidence in the case that you must rely upon in determining the facts.  



[Note:  Advise the members of the elements of the offense charged, including 
lesser included offenses and defenses in issue, definitions, and all other matters reasonable raised by the evidence and required by law.  These instructions must be tailored to the case.  SEE Military Judges’ Benchbook, DA PAM 27-9).
Elements.

MJ:

I will begin by giving you the elements of the offenses.  In order to 

find the accused guilty of (the) Specification (__) of (the) Charge (__), you must be satisfied by legal and competent evidence beyond a reasonable doubt that _________________________.



[Note:  If any lesser included offenses are in issue, instruct as follows:]

MJ:
The court is further advised that the offense of _______________ is a lesser included offense of the offense set forth in (the) Specification (__) of (the) Charge (__), _____________________.  When you vote, if you find the accused not guilty of the offense charged, that is, ________________________, then you should consider the lesser included offense of _____________________, in violation of Article ___.  In order to find the accused guilty of this lesser included offense, you must be convinced by legal and competent evidence beyond a reasonable doubt as follows: _____________________________________________.

MJ:
The offense charged, _________________, and the lesser included offense of _______________ differ (in that the offense charged required, as (an) essential element(s), that you be convinced beyond a reasonable doubt that _________________, whereas the lesser included offense of ___________________ does not include such (an) element(s).  In other words, the lesser included offense contains the same elements as the charged offense with the exception of ____________________.)  (You are further advised that another lesser included offense of the offense alleged in (the) Specification (__) of (the) Charge (__) is the offense of _______________ in violation of Article ___ .  In order to find the accused guilty of this lesser offense, you must be convinced by legal and competent evidence beyond a reasonable doubt as follows: [List the elements of the lesser included offense.]
MJ:
This lesser included offense differs from the lesser included offense I discussed with you previously in that [Explain as above.]

[Note:  The following must be given verbatim!  SEE Article 51(c).]

MJ:
You are further advised:  FIRST, that the accused must be presumed to be innocent until (her) (his) guilt is established by legal and competent evidence beyond a reasonable doubt; SECOND, if there is reasonable doubt as to the guilt of the accused, it shall be resolved in favor of the accused; THIRD, (that if there is reasonable doubt as to the degree of guilt, the finding must be in the lower degree of guilt as to which there is no reasonable doubt; and FOURTH,) that the burden of proof to establish the guilt of the accused beyond a reasonable doubt is upon the government.

Reasonable Doubt.

MJ:
“Reasonable doubt” is not a fanciful or imaginative doubt or conjecture, but is an honest, conscientious doubt suggested by the material evidence or lack of it in the case.  It is a genuine misgiving caused by insufficiency of proof of guilt.


There are very few things in this world that we know with absolute certainty, and in criminal cases, the law does not require proof that overcomes every possible doubt.  The proof must be such as to exclude not every hypothesis or possibility of innocence, but rather to exclude every fair and rational hypothesis except that of guilt.  Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the accused’s guilt.


The rule as to reasonable doubt extends to each element of the offense, although each particular fact advanced by the prosecution that does not amount to an element need not be established beyond a reasonable doubt.


If, based on your consideration of the evidence, you are firmly convinced of the truth of each and every element, you must find the accused guilty.  If, on the other hand, you think there is a real possibility that the accused is not guilty, you must give (her) (him) the benefit of the doubt and find (her) (him) not guilty.

Categories of Evidence.

MJ:
Evidence may be direct or circumstantial.  Direct evidence is evidence that tends to directly prove or disprove a fact in issue.  Circumstantial evidence is evidence that tends directly to prove not a fact in issue, but some other fact or circumstance from which, either alone or together with some other facts or circumstances, you may reasonably infer the existence or nonexistence of a fact in issue.  For example, if a witness testified that he or she saw it raining during the evening, that would be direct evidence that it rained.  If there was evidence that the street was wet in the morning, that would be circumstantial evidence from which you might reasonably infer that it rained during the night.  There is no general rule for determining or comparing the weight to be given to direct or circumstantial evidence.  You should give all the evidence the weight and value you believe it deserves.
Stipulations.

MJ:
Of Fact:  The parties to this trial have stipulated or agreed that: ______________________________.  When counsel for both sides, with the consent of the accused, stipulate and agree to (a fact) (the contents of a writing), the parties are bound by the stipulation and the stipulated matters are facts in evidence to be considered by you along with all the other evidence in the case.

MJ:
Of Expected Testimony:  The parties to this trial have stipulated or agreed what the testimony of _______________________ would be if (s)he were present in court and testifying under oath.  This stipulation does not admit the truth of the testimony, which may be attacked, contradicted, or explained in the same manner as any other testimony.  You may consider along with all the other factors affecting believability, the fact that you have not had an opportunity to observe this (these) witness(es).

[Note:  Give specific instructions on evidentiary matters that have been raised.  Sometimes it may be necessary to intersperse them with other instructions in order to make them more meaningful to the members.  SEE Military Judges’ Benchbook Chaps 4-7.  An instruction on the effect of misconduct not charged should be given only if requested by the defense.  SEE MRE 105.  The following are generic misconduct and spillover instructions that may be useful starting points.]
MJ:
There may have been some evidence in this case of misconduct by the accused, with which the accused is not charged.  You may not consider such evidence of uncharged misconduct to conclude that the accused is a bad person or has criminal tendencies and that (s)he therefore committed the offenses charged.
MJ:
In determining whether the prosecution has met its burden of proof on any offense, you must weigh the evidence as it relates to the elements of that offense, regardless of whether the prosecution has met its burden of proof with respect to any other offense.  So, if the court finds from the evidence that the accused committed an offense, that finding constitutes absolutely no support of any other alleged offense.  In other words, you may not infer from one finding of guilt that the accused committed any other offense.

Matters to Disregard/Limitations on Evidence.

MJ:
(At) (Several) (times) during this trial, I have instructed you to disregard certain matters.  I want you to recall my instructions in this regard and I want to remind you that these matters may not be considered by you for any purpose whatsoever.  (In addition) I have allowed certain evidence to be admitted only for specific limited purposes, and I have restricted your consideration of that evidence only to those purposes.  I again instruct you that you may consider that evidence only for the purpose for which it was admitted and for no other purpose.
Credibility of Evidence.
MJ:
You should bear in mind that only matters properly before the members as a whole may be considered in your deliberations.  In weighing the evidence, you are expected to use your common sense and your knowledge of human nature.  You should consider the inherent probability or improbability of the evidence in light of all the circumstances of the case.  (With this in mind you may properly believe one witness and disbelieve several witnesses whose testimony is in conflict with that of the one.)

Credibility of Witnesses.

MJ:
The final determination as to the weight of the evidence and the credibility of the witnesses in this case rests solely upon you as court members.  In determining the weight and value to be given to the testimony you have heard, you should carefully scrutinize the testimony given, the circumstances under which each witness has testified, and every other matter that tends to indicate whether the witness is worthy of belief.  Consider each witness’s intelligence, ability to observe and accurately remember, sincerity and conduct in court (and) (friendships and prejudices) (and) (character as to truth and veracity).  Consider also any relation each witness may bear to either side of the case, their (motives), (bias), (opportunity for collusion), the manner in which each witness might be affected by the findings, and the extent to which, if at all, each witness’s testimony is either supported or contradicted by other evidence.  (Inconsistencies or discrepancies in the testimony of a witness or between the testimony of different witnesses may or may not cause you to discredit that testimony.  In weighing the effect of a discrepancy, consider whether it pertains to a matter of importance or to an unimportant detail and whether the discrepancy results from innocent error or willful falsehood.  Where conflict or inconsistency appears, it is your function to resolve it and determine where the truth lies.)

[Note:  When the accused has testified, give the following:]

MJ:
The rules for determining the weight and value to be attached to the testimony of witnesses apply with equal force to the testimony of the accused.

[Note:  When the accused has not testified, give the following instruction at the option of the defense or when necessary in the interests of justice.  SEE MRE 301(g).]

MJ:
The accused has not testified in this case.  (Her) (His) silence is not an admission of guilt.  It is, instead, the exercise of a right conferred by the Constitution, protected by law, and carefully guarded by this court.  Therefore, you must not draw any adverse inferences from (her) (his) decision not to take the stand or hold it against (her) (him) in any way.

Comments of the Judge.

MJ:
You must disregard any comment, statement, or gesture made by me during the course of the trial which may seem to indicate an opinion as to the weight or credibility of the evidence or the guilt or innocence of the accused.  You alone have the independent responsibility of deciding this issue.  (No information you have received concerning this case prior to trial may be injected into your deliberations.)  Each of you must consider only the evidence presented in open court and you must impartially resolve the ultimate issue of the guilt or innocence of the accused in accordance with the law, the evidence admitted in open court, and your own consciences.
MJ:

Members of the court, counsel are about to present arguments.  

These arguments are not evidence.  Rather, they are interpretations placed upon the evidence before you by each counsel in an effort to assist you in discharging your responsibilities in deciding the guilt or innocence of the accused.  Counsel may now proceed.

Closing Arguments.

MJ:

Counsel may now argue.
TC:

[Closing Argument]

DC:

[Closing Argument]

TC:

[Rebuttal Argument]

Procedure.

MJ:
Each of you had an equal voice and vote with the other members on deliberating upon and deciding all questions pertaining to the guilt or innocence of the accused.  The senior member has no greater rights in these matters than any other member.  Influence through the use of superiority in rank or position may not be employed in any manner in an attempt to control the independence of the members or the exercise of their judgment.  You are each entitled to form and hold to your own opinions.  This does not mean, however, that you cannot change any opinion you may hold,   if you are so persuaded.  Persuasion by logic or reason is perfectly permissible and is an integral part of the full and free discussion that you should conduct during your deliberations.

MJ:
Voting on the findings must be accomplished by secret written ballot and all members are required to vote.  The order in which the several Charges and Specifications are to be voted upon should be determined by the president, subject to objection by a majority of the members.  Voting on the Specification(s) under (the) (each) Charge shall precede voting on the Charge.  If you find the accused guilty of any Specification under a Charge, the finding as that Charge must also be Guilty.  The junior member collects and counts the votes, then the count is checked by the president, who immediately announces the result of the ballot to the members.

MJ:
Two-thirds of you must concur in order to convict the accused of any offense.  In this case, since there are __ members, __ of you must concur in any finding of guilty.  A finding of not guilty results as to any Specification or Charge if no other valid finding is reached thereon.  This means that if __ members concur in a finding of guilty, a finding of guilty results.  If less than __ members concur in a finding of guilty, the ballot has resulted in a finding of not guilty.


[Note:  If lesser included offenses are in issue, give the following instruction.  SEE RCM 921(c).]

MJ:
You shall not vote on a lesser included offense unless you reach a finding of not guilty of the offense charged.  If you reach a finding of not guilty to a charged offense you shall then vote on (the) (each) included offense on which you have been instructed (in order of severity beginning with the most severe).  You shall continue to vote on each included offense on which you have been instructed until a finding of guilty results or findings of not guilty have been reached as to each lesser included offense.
MJ:
Before you begin your voting, you should complete all of your discussions since, except in the case of reconsideration, you may only vote one time on any Specification or Charge.  Do any of you have any questions?

MEM:
__________.

MJ:
To help you put your findings in proper form, I will give you a worksheet.  Bailiff, please give the worksheet, Appellate Exhibit __, to the president.  This worksheet contains sample forms for properly announcing your verdict.  It also has language that will not be applicable depending on your actual findings.  Any language on the worksheet that is not applicable should be lined out by the president.  [Go over with the members carefully.]
MJ:
(The findings worksheet has several options to reflect the words that would be deleted (as well as the words that should be substituted therefore) if you found the accused guilty of a lesser included offense.  These options on the worksheet do not indicate any opinion by me or by either counsel concerning any degree of guilt of the accused.  They are merely included to aid you in expressing the various findings that could be made in this case and for no other purpose whatsoever.  )  The worksheet is provided only as an aid in putting your decision into the proper format for announcement.

MJ:
You may reconsider any finding, whether it is a finding of guilty or not guilty, at any time before it is formally announced in open court.  If at any time, any member desires to reconsider any finding, please inform me by a note signed by the president stating only that reconsideration has been proposed and I will then assemble the parties, open the court, and instruct you how to do it.

MJ:
If during your deliberations, you have any questions about the findings worksheet or about anything else, please inform me by a note to the bailiff signed by the president.  I will open the court and answer your questions, or send back a written answer if that is possible.

MJ:
The Uniform Code of Military Justice prohibits me or anyone else from entering the room where you are conducting your closed session deliberations.  During those deliberations, you may not consult the Manual for Courts-martial or any other legal publication.

MJ:
The bailiff will be standing by, out of hearing range, outside the deliberation room.  As soon as you have reached your verdict, please inform the bailiff.  I will then assemble the parties, open the court, and inspect the worksheet.  After this, the president will announce your verdict using the format contained in the worksheet.
MJ:
If for some reason you need to recess from your deliberations, the court must first be reopened.  Just notify the bailiff.  If you want to do anything other than ask for a recess or advise me that you have reached your findings, you should put your request in writing and the president should sign it.

MJ:
I advised you earlier that you could take notes during the trial (and I have noticed that all or most of you have done so).  I remind you that these notes may only be used to refresh your own personal recollection and may not be shown or read to any other member.

MJ:
Does either counsel request any additional instructions or have any objections, not previously made, to the instructions given?

TC:
__________.

DC:
__________.

MJ:
Members, your deliberations may be interrupted by a recess if it is necessary for any reason.  I mention this because there is no head immediately adjacent to your deliberation room.  In order to recess, we must assemble the parties, open the court, formally recess, reassemble, and formally close again for your deliberations.  This is a vital legal requirement.  So, with that in mind, would you like to take a brief recess before you begin, or would you like to begin deliberating immediately?

MEM:
__________.


[Note:  If the members request a short recess, it should be taken at this point and then the court reconvened before proceeding.]

MJ:
Mr. President, I will now give you Prosecution Exhibits ________, Defense Exhibits ________, and Appellate Exhibit __, the Findings Worksheet.  Do you have any questions concerning use of the findings worksheet?

PRES:
__________.

MJ:
[To the members] You are now in the custody of the bailiff and you may retire for your deliberations.  This court-martial is closed.


[Note:  While the court is deliberating, conduct an Article 39(a) session on sentencing matters.  The military judge should rule on documentary evidence for the sentencing portion of the trial and ensure the accuracy of the personal data on page 1 of the charge sheet, and must advise the accused of his allocution rights as follows:]
MJ:
_______________, when the court members return from their deliberations, if you are acquitted of (all) (the) Charge(s) and Specification(s), that will terminate the trial.  On the other hand, if you are convicted of any offense, then the trial counsel will read to the court members the information from page 1 of the Charge Sheet, present any evidence in aggravation of the offense(s), evidence from your personnel records relevant to sentencing, and evidence of any prior convictions.  Then you will have the opportunity to present matters in extenuation and mitigation, that is, matters about the offense(s) or about yourself that you want the court to consider in deciding a sentence.  In addition to the testimony of witnesses and the offering of documentary evidence, you may yourself, if you wish, testify under oath, you may make an unsworn statement, or you may remain silent.  If you testify, you may be cross-examined by the trial counsel and questioned by me and by the court.  If you decide to make an unsworn statement, you may not be cross-examined by the trial counsel or questioned by me or the court, but the prosecution may offer evidence to rebut anything contained in the unsworn statement.  You may make an unsworn statement orally or in writing, personally or through your counsel, or you may use any combination of these ways.  If you decide to exercise your right to remain silent, that cannot be held against you in any way.  Do you understand your rights with regard to Extenuation and Mitigation?

ACC:
__________.



[Note:  SEE RCM 1001(a)(3) and (c).]
MJ:

Does the accused desire to exercise those rights (if it becomes relevant)? 

ACC:

__________.



[Note:  After the court members have concluded their deliberations and are ready to announce their findings, the court should reopen.]

MJ:

The court will come to order.
TC:

All parties, the members, and the military judge are present.

MJ:

Mr. President, have the members reached findings?

PRES:
__________.

MJ:

Please hand the exhibits to the bailiff for return to the court reporter.  Please fold the worksheet in half and the bailiff will give it to me.  The bailiff is handing me the findings worksheet.



[Note:  SEE RCM 921(d) concerning the findings worksheet and the procedure to be used if any problems are indicated.  If a specification alleges “on diverse occasions” and the members only find a single occasion, the findings by exceptions and substitutions should include the date of the offense.  SEE RCM 924 and Military Judges’ Benchbook, DA PAM 27-9, if reconsideration of a finding may be necessary.]
MJ:

Your findings appear to be in proper form.  Bailiff, please return the worksheet to the president.  The accused will stand and face the court.  Mr. President, you may announce the findings.

PRES:
__________.
MJ:

Please be seated.  The bailiff will return the findings worksheet to the court reporter.



[Note:  If the accused has been found NOT GUILTY of ALL Charges and Specifications, discharge the members and adjourn the court, as follows:]

MJ:

You have now completed your duties as members in this case.  You may wonder whether you can talk to anyone about this case now that it is over.  Recall that in your oath as members you swore not to disclose or discover the vote or opinion of any particular member of the court unless required to do so in the due course of law.  This simply means that you may not tell anyone the way you or anyone else on the court voted or what opinion you or they had, unless I or another judge tell you to do so in court.  You are each entitled to this privacy.  Other than that, you are free to talk to anyone about the case, including me, the attorneys, or anyone else.  Your deliberations are carried on in the secrecy of the deliberation room to permit the utmost freedom of debate without fear of public scorn or being subject to the anger and criticism of the accused, the convening authority, or any public official.  In deciding whether to answer questions concerning the case, and if so, what to disclose, you should have in mind your own interests and the interests of the other members.  If you do talk to anyone, you may tell them as little or as much as you want, subject only to the prohibitions contained in your oath.  If anyone persists in discussing the case over your objections, harasses you, or becomes critical of your service, please report it to me and I will take prompt action to stop it.  You have been an attentive and patient court, and I thank you.  You are dismissed.

MJ:

This court-martial is adjourned.



[Note:  If the accused has been found GUILTY of any Charges and Specifications, proceed as follows:]

Sentencing Evidence.

MJ:
This court-martial will now hear the data concerning the accused shown on page 1 of the Charge Sheet.

TC:
__________.


[Note:  The trial counsel shall inform the court of the pay and service of the accused, and the duration and nature of any pretrial restraint.  SEE RCM 1001(b)(1).]

MJ:
Is that information correct?

DC:
__________.

MJ:
Does the prosecution have other matters to present?


[Note:  The prosecution may present certain matters from the accused’s personnel records, evidence of previous convictions, evidence in aggravation, and evidence of rehabilitative potential.  SEE RCM 1001(b)(2)-(5).  Be alert for rehabilitative potential issues!  SEE U.S. v. Pompey, 33 M.J. 266 (CMA 1991); U.S. v. Claxton, 32 M.J. 159 (CMA 1991); U.S. v. Aurich, 31 M.J. 95 (CMA 1990); U.S. v. Ohrt, 28 M.J. 301 (CMA 1988) and cases cited therein; RCM 1001(b)(5).]

TC:
The prosecution has nothing further.
MJ:
Does the defense have any matters to present?

[Note:  The defense may present matters in rebuttal and extenuation and mitigation.  SEE RCM 1001(c). ]

[Note:  If the accused elects to make an unsworn statement the following advice should be given to the members before the statement:]
MJ:
The accused is now going to present an unsworn statement to you.  This statement is one way that an accused has to bring certain information to your attention.  An accused may not be cross-examined on an unsworn statement, nor may counsel ask any questions about it.  An unsworn statement is not given under oath, but you must, nevertheless, give it appropriate consideration.  Like all other matters in this trial, the weight and significance to be attached to an unsworn statement rests within your discretion.

ACC:
_________________________________________________.

DC:
The defense has nothing further.

[Note:  The parties may now present additional matters in rebuttal and surrebuttal as appropriate.  SEE RCM 1001(a)(1)(C).]

Additional Evidence.

MJ:
Does any member of the court desire to have any witness recalled, any additional witnesses called, or any further evidence brought out?  If so, please write on a question form the witness and the subject of the testimony, or the evidence you are interested in.

MEM:
__________.

MJ:
The court-martial will now be recessed so that counsel and I can discuss certain procedural matters.  It will reconvene at approximately ______.  When we reconvene, each counsel will be given an opportunity to present argument to you on sentencing.  Following arguments, I will instruct you on the law and procedures you must follow.  After my instructions, the court will (again) close for your deliberations.  Do not discuss the case with anyone during this recess.


[Note:  Conduct an Article 39(a) session to discuss maximum punishment, including multiplicity and unreasonable multiplication of charges, sentencing instructions, examine the sentence worksheet, and mark it as an appellate exhibit.  SEE RCM 1005.  Although instructions can be discussed informally at a RCM 802 conference, the Military Judge must go over them on the record and allow counsel the opportunity to object or propose changes or additions during an Article 39(a) session.]

MJ:
The court-martial will come to order.
TC:
All parties, the members, and the military judge are present.

Instructions.

MJ:
You are about to deliberate and vote on the sentence in this case.  It is the duty of each member to vote for an appropriate sentence for the offense(s) of which the accused has been found guilty regardless of how you voted on the findings.  You may impose any kind and amount of lawful punishment, either singly or in combination with other types of lawful punishment, provided that each type of punishment imposed is within the maximum permitted by law for the accused’s offense(s).  Your determination of the kind and amount of punishment, if any, is a grave responsibility requiring the exercise of wise discretion.  You must give due consideration to the offense(s) of which the accused has been found guilty and to all matters presented during the sentencing proceedings, including all matters in extenuation and mitigation as well as all the matters in aggravation.  You must not adjudge an excessive sentence in reliance upon possible mitigating action by the convening authority.  Finally, in your determination of an appropriate sentence you may not take any administrative procedures or regulations into account.


[Note:  If counsel have commented on evidence or the law during their arguments, give the following instruction:]

MJ:
During their arguments both counsel may summarize and comment upon certain evidence, and during my instructions, I too, may summarize or make comments upon the evidence.  These summaries or comments are not evidence.  You must rely upon your own independent recollection of the evidence that has been presented during the trial.  


[Note:  If some specifications are multiplicious for sentencing purposes, the following instruction should be given, as appropriate:]

MJ:
The offense set forth in (the) Specification (__) of Charge ___ and the offense set forth in (the) Specification (__) of Charge ___ are not separate offenses for purposes of punishment.  (Accordingly, I have dismissed (the) Specification (__) of Charge ___.)  (In determining the sentence to be imposed, you must consider these offenses to constitute a single punishable offense.)

Maximum Punishment.

MJ:
The maximum punishment which you may impose for the offense(s) is:


Confinement for _______________________ (months) (years);


Forfeiture of (SPCM – two thirds pay per month for __ months, or a fine in an amount not to exceed the total amount of forfeitures that could be adjudged;)  (GCM – all pay and allowances, or a fine, or both a forfeiture and a fine);


Reduction to the lowest enlisted pay grade of E-1; and


A (dishonorable (bad conduct) discharge) (dismissal) from the Coast Guard.


[Note: If a punitive discharge may be adjudged only because of a special rule relating to permissible additional punishments, the court must be advised of the method of determining the maximum punishment.  SEE RCM 1003(d).  Thus, a court must be informed in an appropriate case that the offense(s) of which the accused stands convicted normally permit(s) only a specified lesser maximum penalty, but that a punitive discharge is authorized solely because of recidivism shown by evidence of previous convictions.  In addition, if a bad conduct discharge is authorized solely because the total maximum confinement for two or more offenses is six months or more, the court must be so advised.  Examples of additional instructions are as follows:]

MJ:
Although none of the offenses that the accused plead guilty to authorize a (dishonorable discharge or) (bad conduct discharge), the fact that the evidence of [state the number] previous conviction(s) within [specify the requisite time period] has been introduced in this case will, in addition, authorize a (dishonorable discharge or) (bad conduct discharge).

MJ:
Although none of the offenses that the accused plead guilty to authorize a bad conduct discharge, the fact that the maximum authorized confinement is six months (or more) will, in addition, authorize a bad conduct discharge.

Introduction to Types of Punishment.

MJ:
You should bear in mind that the maximum punishment is a ceiling on your discretion.  You are at liberty to adjudge any lesser sentence or a sentence of no punishment at all, based on your own evaluation of the evidence presented.  I am now going to give you some information about the nature and effect of the various forms of punishment that you may adjudge.  Each type of punishment is separate and distinct and does not include any other type of punishment, except to the extent that I tell you.

Lesser Punishments.

MJ:
This court may adjudge a reprimand, which is in the nature of a written censure.  However, it shall not specify the terms or wording of any adjudged reprimand.  This court may adjudge restriction for up to 2 months.  Restriction consists of restriction to a specific physical location which you must designate.  ([Enlisted only]  This court may also adjudge hard labor without confinement for up to three months.  Hard labor without confinement consists of performance of extra duties after the normal working day for no more than 6 days per week and normally for not more than 2 hours per day.  The specific duties are determined by the convening authority.  These limitations are noted on the sentence worksheet.)  These lesser punishments take effect after the convening authority has received the transcript of the trial and approved the sentence.

Reduction in Grade (Enlisted Members Only).

MJ:
You may also adjudge a reduction in grade, either to the lowest or to any intermediate enlisted pay grade.  A reduction carries the loss of both military status and the incidents thereof and results in a corresponding reduction of military pay.  It becomes effective 14 days after the sentence is adjudged.

Forfeitures.   
MJ:
This court may sentence the accused to forfeit a maximum of (all pay and allowances) (two thirds pay per month for __ months).  Forfeiture of pay is a permanent loss of a specified amount of the accused’s pay for a specified period of time.  It applies to pay becoming due 14 days after the sentence is adjudged.  In determining the amount of forfeiture, the court should consider the implications to the accused of such a loss of income.  If not terminated sooner, forfeitures terminate when the accused is discharged from the Coast Guard.

MJ:
(GCM – Forfeiture of all pay and allowances may not be adjudged unless you also adjudge some confinement.  [SEE U.S. v. Wagner, 25 MJ 64 (CMA 1987)])  If you adjudge total forfeitures, the dollar amount need not be stated.  If you adjudge forfeiture of less than all pay and allowances, the sentence must include an express statement of a whole dollar amount to be forfeited each month and the number of months the forfeiture is to continue.)

MJ:
(SpCM – A sentence to a forfeiture of pay must include an express statement of a whole dollar amount to be forfeited and the number of months the forfeiture is to continue).
MJ:
If the accused is sentenced to both a reduction in rate and forfeitures, the maximum forfeiture is (computed from) the basic pay of the rate to which the accused is reduced.  You will receive a worksheet which will show the maximum forfeiture for (her) (his) present rate and all lower rates.


[Note:  Allowances can be forfeited only when the sentence includes total forfeiture of all pay and allowances.  In the absence of total forfeitures, the maximum monthly amount of forfeitures at a GCM would be the same as the accused’s monthly pay.]

Fine.

MJ:
This court may as an alternative to (or in addition to) forfeiture or pay, sentence the accused to pay a fine to the United States.  A fine is a judgment of a specified debt owed by the accused to the United States which becomes due in its entirety after the sentence is reviewed and ordered executed.  A fine makes the accused liable to the United States for the entire amount specified.  A fine does not terminate when the accused is discharged or released from the Coast Guard.  (SPCM – If you decide to adjudge a fine, the total amount of the fine and forfeitures that may be adjudged may not exceed the total amount of forfeitures that could be adjudged.

Confinement.

MJ:
As I said before, the accused may be sentenced to confinement for (life) (a maximum of ________________).  A sentence to confinement should be adjudged in whole days or months (or years).  Confinement is imprisonment at a naval brig or other service confinement facility, (GCM – or federal prison) for the time specified by you.  It commences immediately after the court is adjourned and is the only form of punishment that does so.  If you want to combine confinement with restriction or hard labor without confinement, you should request further instructions from me on how to do that.

MJ:
The UCMJ provides that a sentence that includes confinement for more than 6 months, or any confinement and a punitive discharge, automatically results in forfeiture of (GCM – all pay and allowances) (SpCM – 2/3 of pay) during confinement, beginning 14 days after the sentence is adjudged, (unless the convening authority waives automatic forfeitures for the benefit of the accused’s dependents).  Notwithstanding this provision, if the court wishes to sentence the accused to forfeitures, the court should explicitly state forfeitures as part of the sentence.

MJ:
One final point concerning confinement, you may also adjudge a period of confinement to be served in the event that any fine that you adjudge is not paid.  Such confinement to enforce payment of the fine would be in addition to any other confinement adjudged.  The total of all confinement you adjudge, however, may not exceed (12 months) (a maximum of ___).

Punitive Discharge (Enlisted Accused Only).
MJ:
(GCM – A dishonorable discharge and a bad conduct discharge are both punitive discharges and are the only types of discharges or separations this court-martial may adjudge.) (SpCM – A bad conduct discharge is a punitive discharge and is the only type of discharge or separation this court-martial may adjudge.)  (GCM – A dishonorable discharge is a severe punishment which should be reserved for those who, in your discretion, should be separated under conditions of dishonor after conviction of (a) serious offense(s) of a civil or military nature warranting such severe punishment.)  A bad conduct discharge (GCM – is a less serious form of discharge than a dishonorable discharge.  It also) is considered to be a severe punishment, and may be adjudged for one who, in your discretion, warrants severe punishment for bad conduct.  A punitive discharge deprives a person of substantially all benefits administered by the Department of Veteran’s Affairs and the Coast Guard that are based on the accused’s current term of service.  (However, benefits from a prior period of honorable service are not forfeited by receipt of a punitive discharge that terminates the accused’s current term of service.)  [Exception: benefits from a prior period may be forfeited for conviction of mutiny, espionage, sabotage and the like.  See U.S. v. Longhi, 36 M.J. 988 (AFCMR 1993).]  A punitive discharge  also clearly affects a person’s future legal rights, economic opportunities, and social acceptability.  A punitive discharge takes effect only after the convening and higher authorities have reviewed the transcript of the trial and approved the sentence.

Dismissal (Officers Only).

MJ:
As I said before, dismissal is authorized in this case.  Dismissal is a severe punishment – the equivalent of a dishonorable discharge of an enlisted member – which should be reserved for one who, in your discretion, should be separated under conditions of dishonor after conviction of (a) serious offense(s) of a civil or military nature warranting such severe punishment.  Dismissal deprives a person of substantially all benefits administered by the Department of Veterans Affairs and the Coast Guard.  (However, benefits from a prior period of honorable service are not necessarily forfeited by receipt of a dismissal.  [See Note above.]  A dismissal clearly affects a person’s future legal rights, economic opportunities, and social acceptability.  Dismissal is the only type of discharge or separation that this court is authorized to adjudge in this case.  A dismissal takes effect only after the convening and higher authorities have reviewed the transcript of trial and approved the sentence.

No Punishment.

MJ:
Finally, if you wish, you may sentence the accused to no punishment.  This would, in effect, be a determination by you that the conviction of the accused, which will remain with (her) (him) for life, is sufficient punishment for (her) (his) crime(s).


[Note:
When a case has been referred as capital and when the findings of the court include conviction of an offense for which a sentence of death is authorized, SEE RCM 1004 and the applicable portions of the Military Judges’ Benchbook, DA PAM 27-9.]


[Note:  Normally, extenuation and mitigation and aggravation evidence is essentially uncontested and no special instructions on weighing the evidence or credibility of witnesses is are necessary, but if there has been cross-examination of an E & M or aggravation witness, or rebuttal evidence which raises an issue of credibility, instructions similar to those given on findings, tailored to the specific evidence or testimony, should be given.  SEE pp. _______.  This is especially important in guilty plea cases where the members are sitting for sentencing only and have not previously been given these instructions.  In the absence of a credibility issue, or after trial on the merits, the following may be sufficient.  If there have been stipulations or judicial notice has been taken, appropriate instructions should be given.]

MJ:
In selecting a sentence, you should consider all the facts and circumstances of the case and all matters in extenuation and mitigation (as well as those in aggravation) placed before you (whether introduced before or after findings).  In considering the evidence presented, you should give any single item of evidence such weight as you feel it deserves (in accordance with the guidelines and standards I already gave you).  (You are reminded that any matters that I have instructed you to disregard may not be considered by you for any purpose whatsoever.) 

[Note:  If the accused did not testify.]

MJ:
You can not draw any adverse inference from the fact that the accused did not testify.


[Note:  If the accused has made an unsworn statement, give the following instruction.]

MJ:
The accused made an unsworn statement (which was presented to you through counsel).  An unsworn statement is an authorized means for an accused to bring information to your attention and must be given appropriate consideration.  The weight and significance to be attached to an unsworn statement in entirely within your discretion.  You may consider that the statement was not made under oath, its inherent probability or improbability, and whether it is supported or contradicted by evidence in the case, as well as anything else that may have a bearing on its credibility.  You may not, however, draw any inferences adverse to the accused from the fact that (s)he has chosen this authorized method to present these matters to you.  In weighing an unsworn statement you are expected to use your common sense and knowledge of human nature.


[Note:  In a GUILTY plea case, give the following instruction:]

MJ:
A plea of guilty is a matter in mitigation which must be considered along with all the other evidence and circumstances of the case.  (Time, effort, and expense to the government (may) have been saved by the plea of guilty.  In addition, a plea of guilty may be a manifestation of repentance, and may also be the first step toward rehabilitation.

MJ:
I am now going to point out certain matters that have been presented in favor of the accused.  By doing this I do not mean to lessen the importance of any other matters that have been placed before you.  You should give due consideration to everything that has been presented in this case.  I specifically call your attention to:


[Note:  The following is a list of some matters that are commonly part of extenuation and mitigation.  The military judge should select those that apply, and any others of significance.]

1. Youth and family background.

2. The fact that the accused has served for about __ (years) (months) without previous offenses or nonjudicial punishments.

3. (Prior honorable discharges) (and) (prior) (long and honorable service) as characterized by ____________.

4. Reputation or record in the civilian community for good character.

5. Reputation or record in the military service for (good conduct) (efficiency) (work performance) as shown by ____________________.

6. Successful completion by the accused of high school education since entry into the service.  Successful completion of college level courses since entry into the service.

7. The accused’s good conduct and work performance while (confined) (awaiting trial).

8. Combat record; service in a war zone; decorations and awards.

9. Marital situation; (domestic) (financial) difficulties.

10. Mental condition (impairment); (behavior) (nervous) (personality) disorder; medical history.

11. Rehabilitation potential (as shown by ____________).

12. Prior civil punishment for the same offense(s).  Prior non-judicial punishment for the same offense(s). [Note:  If the accused was reduced in rate at NJP, add:]  Since the accused was reduced in rate, you should only reduce (him) (her) if, and to the extent that, you believe that a further reduction is warranted.  For example, if you believe that a two-grade reduction is appropriate, you should reduce (him) (her) only one more grade.  However, if you believe based on (his) (her) offense(s), the accused should be no more than an E-1 or E-3 or some other absolute level, you may sentence (him) (her) accordingly.  [SEE U.S. v. Pierce, 27 M.J. 367 (CMA 1989; U.S. v. Edwards, 42 MJ 381 (1995).]
13. The accused’s (remorse) (candid admission of (her) (his) offense(s)).
14. The testimony of any witnesses given (before findings) (during the sentencing portion) which serves to explain or mitigate the offense(s).
15. Matters brought out in unsworn statements.
16. (Nature and duration of pretrial restraint and) the ___ month/year period (s)he spent awaiting trial.
MJ:
In determining an appropriate sentence you should consider that the accused has been in pretrial confinement for _____ days.  You should also be aware that, if you adjudge confinement as part of your sentence, these _____ days the accused has spent in pretrial confinement will be credited against any confinement you may adjudge.  The credit will be given automatically on a day for day basis.

MJ:
In addition to matters in extenuation and mitigation, you should also consider the matters in aggravation and other matters presented by the government.  I specifically call your attention to:

1. Evidence of prior (convictions) (non-judicial punishments) as     shown by prosecution exhibits __________.  (These records of nonjudicial punishments were admitted as indications of the accused’s past conduct and performance in order to assist you in arriving at an individualized sentence appropriate to the accused.)

2. Facts and circumstances surrounding the offense(s) as shown by (the testimony of _________)  (_______) (which was introduced prior to findings).

3. Rebuttal evidence of (the character of the accused [similar in form and nature to the evidence of the accused’s good character]) (______________________).

4. The circumstances of the victim.

[Note:
If it appears that court members must have concluded that the accused testified falsely in (her) (his) defense and hat the false testimony is likely to be misused for sentencing purposes, the judge may instruct thereon.  If the trial counsel argues mendacity on sentencing, the military judge has a sua sponte duty to instruct.]

MJ:
If you conclude that the accused lied under oath to the court, and if you find the lies both willful and material, then you may consider that false testimony along with all other considerations on the issue of whether (s)he can be rehabilitated.  You may not increase the sentence to punish (her) (him) for the false testimony itself.

MJ:
I will now give you general sentencing principles.  Our society recognizes five reasons for the sentence of those who violate the law.  You may consider them in selecting an appropriate sentence.  They are:

1. Protection of society from the wrongdoer.

2. Punishment of the wrongdoer.

3. Rehabilitation of the wrongdoer.

4. Preservation of good order and discipline in the service; and

5. The deterrence of the wrongdoer and those who know of (her) (his) crime and sentence from committing the same or similar offenses.

MJ:
Your sentence must be tailored to suit this individual accused and the particular circumstances of the offense(s).  You should select the sentence which will best serve the ends of good order, discipline, and justice; the needs and situation of this particular accused; and the needs and welfare of society.

Argument.

MJ:
Members, counsel are about to present arguments.  These arguments are not evidence.  These are interpretations placed upon the evidence before you by each counsel in an effort to assist you in discharging your responsibilities in deciding upon an appropriate sentence.  Counsel may now proceed.

TC:
__________.

DC:
__________.


[Note:  Rebuttal argument should be limited to “truly responsive rebuttal.”  SEE RCM 1001(a) and (g) and U.S. v. Martin, 39 MJ 481 (CMA 1994).]

Procedure.

MJ:
Your deliberations should begin with a full and free discussion on the subject of sentencing.  (As I told you before,) each of you has an equal voice and vote with the other members in deliberating upon and deciding all questions pertaining to the sentence to be adjudged in this case.  The senior member has no greater rights in these matters than any other member.  You are each entitled to form and to hold to your own opinions.  This does not mean that you cannot change any opinion you may have, if you are so persuaded.  Persuasion by logic or reason is perfectly permissible and is an integral part of a full and free discussion.  However, influence through the use of superiority in rank or position may not be employed in any manner in an attempt to control the independence of members or the exercise of their free judgment.
MJ:
When you have completed your discussion, anyone who wants to propose a sentence will write out their proposal.  The junior member collects the proposed sentences and submits them to the president.  The members will then vote by secret written ballot on each proposed sentence in its entirety, beginning with the least severe proposed sentence first.  If that sentence is not adopted, you should then vote on the next lightest proposed sentence and so on, until you reach a sentence.  All members must vote.  No member may abstain.  The junior member collects and counts the votes and submits them to the president, who checks the count and announces the results to the other members.  Two-thirds of you must concur in the sentence (unless the sentence includes confinement in excess of ten years, in which case 3/4ths of you must concur).  In this case, since there are __ members, __ of you must concur in any sentence.  If you vote on all the proposed sentences without reaching a sentence, then you should repeat the process of discussion, proposal of sentences, and voting until a sentence is reached.  The second time around, the proposed sentences may be different or you may vote again on a previously rejected proposal.  Once a proposal has been agreed to by the required concurrence, however, that is your sentence.

MJ:
You may reconsider your sentence at any time prior to its announcement in open court.  After you determine your sentence, if any member suggests that you reconsider the sentence, we must open the court and I will give you specific instructions on the procedure for doing that.  If that should occur, when the court has assembled the president should announce only that reconsideration has been proposed, without disclosing the sentence already agreed to or whether the proposed reconsideration is to increase or decrease the punishment.

MJ:
To help you put your sentence in proper form, I will give you a sentence worksheet.  Bailiff, please give the worksheet, Appellate Exhibit ___, to the president.  This worksheet contains authorized punishments which are specifically recognized in the Manual for Courts-Martial.  The worksheet has punishments listed that may not be applicable, depending on your sentence.  Any language on the worksheet that is not applicable should be lined out.  While you are deliberating, if you have any questions about sentencing matters or anything else, put it in writing and give it to the bailiff.  I will either send back a written answer or open court and answer your question.

MJ:
As soon as you have reached a sentence, notify the bailiff.  I will open court, inspect the sentence worksheet, and then, if everything is in order, the president will announce it.  If for some reason you need to recess, the court must first be reopened.  Just notify the bailiff.  If you want to do anything other than ask for a recess or advise me that you have arrived at a sentence, please put it in writing and the president should sign it.

MJ:
I advised you earlier that you could take notes during the trial.  I want to again remind that these notes may be used only to refresh your own personal recollection and may not be shown to any other court member.

MJ:
You must not interpret my instructions and comments or the sentence worksheet as indicating an opinion as to the kind of punishment, if any, that should be adjudged.  You have the independent and sole responsibility for making this determination.

MJ:
Are there any questions concerning these instructions?

MEM:
__________.

MJ:
Does either counsel request additional instructions or have any objections not previously noted to the instructions given?

TC:
__________.

DC:
__________.

MJ:
Members, do you wish to take a brief recess before you begin deliberating on sentence, or would you like to begin immediately?

PRES:
__________.

[Note:
A recess may be taken and then the court reconvened.]

MJ:
Mr. President, I will give you Prosecution Exhibits _________, Defense Exhibits ____________, and Appellate Exhibit _______, the sentence worksheet.  You are now in the custody of the bailiff and you may retire for your deliberations.  The court-martial is closed.


[Note:  Defense Counsel should discuss post-trial and appellate rights with the accused.   After the members have concluded their deliberations and are ready to announce their sentence, the court is called to order.

MJ:
The court with come to order.

TC:
The parties, the members, and the military judge are present.

MJ:
Have the members reached a sentence?

PRES:
__________.

MJ:
Please hand the exhibits to the bailiff for return to the court reporter.  Please fold the sentence worksheet in half and the bailiff will give it to me.  The bailiff is handing me the sentence worksheet.


[Note:  SEE RCM 1006(e) concerning the sentence worksheet and the procedure to be followed if any problems are indicated.  SEE RCM 1009 and Military Judges’ Benchbook, DA PAM 27-9,if reconsideration of the sentence may be necessary.]

MJ:
Your sentence appears to be in proper form.  Bailiff, please return the sentence worksheet to the president.  The accused will stand and face the court.  Mr. President, you may announce the sentence.
PRES:
__________.

MJ:
Please be seated.  The bailiff will return the sentence worksheet to the court reporter.

Discharge of Members.

MJ:
You have now completed your duties as members in this case and you are discharged with my thanks.  You may wonder whether you can talk to anyone about this case, now that it is over.  You all remember when you took your oath as members that you swore not to disclose or discover the vote or opinion of any particular member of the court unless required to do so in the due course of law.  This simply means that you may not tell anyone about the way you or anyone else on the court voted or what opinion you or they had, unless I or another judge tell you to do so in court.  You are each entitled to this privacy.  Other than that, you are free to talk to anyone about the case, including me, the attorneys, or anyone else; however, you are not required to do so.  You deliberations are carried on in the secrecy of the deliberation room to permit the utmost freedom of debate and so that each of you can express your views without ear of public scorn, or being subject to the anger or criticism of the accused, the convening authority, or any public official.  In deciding whether to answer questions concerning the case, and if so what to disclose, you should have in mind your own interests and the interests of the other members of the court.  If you do talk to anyone, you may tell them as little or as much about your deliberations or the facts that influenced your deliberations as you want, subject only to the prohibition contained in your oath.  If anyone persists in discussing the case over your objections, or harasses you, or becomes critical of your service, please report it to me and I will take appropriate action.  You have been an attentive and patient court, and, again, I thank you.  You are dismissed.  All rise for the departure of the court.

MJ:
The members have withdrawn from the courtroom.


[Go to Post-Trial and Appellate Rights and Adjournment.]
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